on a a rr ee ea, SS eS 


ed 


Hrusts 


ano 


Estates 


FEBRUARY 1948 


A FIDUCIARY 


PUBLICATION 


Proceedings of 
MID-WINTER TRUST CONFERENCE 


THE FIDUCIARY JOURNAL 


DEATH, TAXES and YOUR BUSINESS 
ECONOMIC FACTS of BUSINESS 


ESTATE ANALYSIS in ACTION 
os * * 


Trustee’s Duty to Invest 

The Economic Outlook 

New Community Property Laws 
Holding Close Corporation Securities 
Trust Department Expense Control 
Research and Investments 

The Banks and Inflation 

Overcoming Personnel Problems 
Federal Tax Notes 


Survey on Trust Business 





For Expert Care 


OF YOUR ESTATE AND TRUST 
MATTERS IN NEW YORK STATE 


Use Our Ancillary Service, Based On 
80 Years Of Fiduciary Experience 


Out-of-State banks and trust companies will find 
that our ancillary service, expedited by complete 
facilities and modern operational methods, insures 
expert care of estate and trust matters requiring 
special attention in the State of New York. 


BROOKLYN TRUST COMPANY 


MAIN OFFICE: 177 Montague Street, Brooklyn 
NEW YORK OFFICE: 26 Broad Street, New York 
24 Offices in Greater New York 


Member Federal Deposit Insurance Corporation 
Member New York Clearing House Association 


New York Escrows 


If you have any documents pertaining to New York real estate 
to be placed in escrow pending completion of any agreement in 
New York City, we are equipped to act as escrow agent with 
efficiency and at moderate cost. 

For over sixty years, we have heen closing real estate contracts 
for our clients and have acquired the necessary experience 
to solve the various difficulties that ofttimes arise in connection 
with real estate. 


Title (juarantee and | rust Company 


176 BroapwAy 


New Yor« 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





Crusis and Estates The Fiduciary Journal 


Founded 1904 by C. A. Luhnow 


Vol. 86 FEBRUARY, 1948 


Proceedings of 
29th MID-WINTER TRUST CONFERENCE, A.B.A. 


EFFECTS of NEW COMMUNITY PROPERTY LAWS — R. M. Alton 
THE BANKS and INFLATION — Joseph M. Dodge 

TRUST DEPARTMENT EXPENSE CONTROL — George C. Robinson 
HOLDING CLOSE CORPORATION SECURITIES — A. H. Parker, Jr. 
THE TRUSTEE’S DuTy To INVEST — Mayo A. Shattuck 

THE ECONOMIC OUTLOOK — Marcus Nadler 

OVERCOMING PERSONNEL PROBLEMS — Francis E. Whitmer 
RESEARCH and INVESTMENTS — Roland P. Soule 


Next Month , , . 101 


ECONOMIC Facts of BUSINESS — Case History 
DEATH, TAXES and Your BUSINESS — George J. Laikin 


ESTATE ANALYSIS IN ACTION — Heman T. Powers 


CURRENT EVENTS and REGULAR FEATURES 


TRUST BUSINESS SHOWS WIDE INCREASE — Annual Report Survey 


New York Banking Law Section Meeting 

No “Delegation” in Investment Company Shares 
Where There’s A Will 

Capital Economy Notes 

The Capitalabor Team 

Personnel Changes and Trust Briefs 

Current Federal Tax Notes — Samuel J. Foosaner 
Notes on New Books 


Recent Decisions 


Copyright 1948 Fiduciary Publishers, Inc. 
Published by FIDUCIARY PUBLISHERS, Inc., 50 East 42nd Street, New York 17. Tel. Vanderbilt 6-0310 
CHRISTIAN C. LuHNOW, Editor & Publisher LESTER STRENGER, Assistant Legal Editor 
P. Puruiep Lacovara, Leyal & Associate Editor SAMUEL J. FooSAaNER, Contributing Tax Editor 
GLENN GaRBUTT, Associate Editor E. M. ALBRECHT, Business Manager 
Entered as second-class matter February 6, 1939, at the post office at New York, N. Y., under the Act of 
March 3, 1879. Additional entry at Paterson, N. J., July 23, 1936. 
Subscription, $5.00 per annum; Canada, $5.50; Foreign, $6.00; Single Copies, 60 cents 
Advertising rates on request Publisher reserves right to reject any copy 
TRUSTS and ESTATES is not to be considered as endorsing the views which may be advocated in signed articles. 


ee eee ...00€&C QC EEO 





CHARTERED 18853 


United States Crust Company 
of New York 


45 WALL STREET, NEW YORK 





For over 90 years the efforts of this Company 


have been directed specifically towards the ad- 
ministration of estates and trusts and manage- 


ment of property in all fiduciary capacities. 


TRUSTEES 


Wituramson Pett, Chairman of the Board 


BENJAMIN StrONG, President 


Joun J. PHetrs Ro.anp L. RepMOoND EpwIin S. S. SUNDERLAND 
Retired Carter, Ledyard & Milburn Davis Polk Wardwell 
JOHN SLOANE Hamitton Haptey aS ae 
Chairman of the Board, 
W. & J. Sloane r TPP HERMAN FrascH WHITON 
J ‘RANCIS 1. F. ELIMPTON President, Union Sulphur Co. 
Joun P. Witson Debevoise, Plimpton & McLean 
Wilson & Mclivaine, J M.H r 
Chicago, Illinois G. Forrest BUTTERWORTH pm 2 ~ ang ‘ 
. ° oot, atiantine, arian, 
Basnies Hs NRY Cadwalader, Wickersham & Taft Bushby & Palmer 
New Yor James H. Brewster, Jr. 


Georce pe Forest Lorp __ Vice President and Treasurer, Wituiam A. W. Stewart 
Lord, Day & Lord Aetna Life Insurance Company Stewart & Shearer 


Lawyer 














_—_ Mem ber ——— 
Federal Reserve System 
New York Clearing House Association Federal Deposit Insurance Corporation 


TRUSTS and ESTATES 





TRUST BUSINESS SHOWS WIDE INCREASE 


HE first hundred banks and trust com- 
{i panies to report their trust department 
progress during 1947—including all 39 of 
the New York trust institutions—show an 
increasing popularity of fiduciary services 
throughout the country. This is reflected in 
a general and often substantial increase 
during the year in the volume of estates, 
trusts, investment management accounts, 
pension and profit-sharing trusts under 
trust department administration, according 
to a survey made by Trusts and Estates. 


In greater New York, 33 of the 39 trust 
departments report increased volume of 
personal trust, estate and agency business, 
several of these departments setting all- 
time high records. Only six reported de- 
creased volume, due mainly to distribution 
of large estates during the year. Outside 
New York City, early reports show in- 
creased volume in all but one of the trust 
departments for which this data is given. 


The trend to wider public use of trust 
services is also indicated in reports of the 
fourteen banks and trust companies having 
Common Trust Funds that both number 
of accounts and total assets have increased. 
This trend is expected to be borne out by 


subsequent reports from the other of the 55 
banks operating such funds. 


This increase in trust business is signifi- 
cant in view of the rather general decline in 
bank deposits and the reduction of large 
estates by heavy taxation. 


Gross earnings of trust departments gen- 
erally show an increase for 1947 over 1946, 
in spite of the fact that fees in many states 
are at the same rates as established many 
years ago. In New York City, for example, 
while 28 of the 39 trust departments show 
larger gross earnings from trust depart- 
ment operations, this was made possible 
mainly by increased volume of assets. 


Review of the annual reports of these 
hundred trust institutions shows a particu- 
larly substantial increase in the number of 
investment management and pension ac- 
counts, and a larger number of ayppoint- 
ments as executor resulting from more ef- 
fective aid to customers in estate planning 
analysis. A number of bank presidents fur- 
ther noted, in their remarks to stockholders, 
that the decline in earnings from commer- 
cial bank operations had been largely or 
more than offset by the increased volume 
and resultant gross earnings from expanded 
trust services. 


Mid-Winter Trust Conference Report 


The 29th Annual Trust Conference of the 
Trust Division, American Bankers Associa- 
tion, was under way as this issue was going 
to press. Manuscripts of most of the ad- 
dresses were received in time to be included 
in this issue. 

A review of the underlying currents and 
informal comments, as well as the Shop 
Talk Sessions on Investments, New Busi- 
ness, Smaller Trust Departments and Tax- 
es, will be published in the March issue. The 
following papers were not made available 
in time: 

“Common Trust Funds—A 10 Year Re- 
view”, by Carl Fenninger of the Provident 
Trust Co., Philadelphia. 


“Trust Business in the United States— 
1947”, by Gilbert T. Stephenson, Director 
of Trust Research, Graduate School of 
Banking. 


“Leadership and Human Relations”, by 
Thomas G. Spates, Vice-President, General 
Foods Corp. 


“The Ideal of Service”, by Tappan Greg- 
ory, President, American Bar Association. 


“Effects of Present Proposals on Taxa- 
tion of Trusts”, by A. James Casner, Pro- 
fessor of Law, Harvard University. 


The available papers are reported in the 
following pages, in the order in which they 
were delivered. 
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EFFECTS OF NEW 
COMMUNITY PROPERTY LAWS 


R. M. ALTON 


Vice President and Trust Officer, The United States National Bank of Portland; 
President, Trust Division, American Bankers Assn. 


N recent years a number of states have 
eas statutes roughly known as Com- 
munity Property Acts. The change was 
more than the passage of a new statute. It 
really meant that the fundamental concepts 
of the ownership and acquisition of prop- 
erty as between husband and wife had been 
changed and that the people of those states 
had set out on a journey the difficulties of 
which were little known. 


One philosophy included the wife as a 
sort of partner in acquest and gains after 
marriage and she retained authority over 
her separate property; the other philosophy 
made the wife’s property subject to the will 
of her husband. 


Thus we find ourselves in a _ position 
wherein under one government can be found 
two philosophies underlying the marital 
ownership of property. Such an anomalous 
position was not particularly cumbersome 
or startling until war and its aftermath of 
taxes brought out the fact that this dual 
method of owning property gave definite tax 
advantages to those taxpayers living in the 
community property states, first as to es- 
tate taxes and second as to income taxes. 


Congress in 1942 attempted to equalize 
the effect on estate taxes by passing the 
Estate and Gift Tax Amendment, particu- 
larly Section 811(e). This section, under 
the decisions of the Supreme Court in Fer- 
nandez v. Wiener and United States v. Rom- 
pel,' more than closed the gap, in that es- 
tates in community property states were 
taxed on 100% of the community property 
at the death of the first spouse to die. The 
result to community property states was 
deemed unfavorable compared to their origi- 
nal position of taxing only 50% of the com- 
munity property. 


Excerpts from address before Mid-Winter Trust Confer- 
ence, American Bankers Association, New York, Feb. 9. 


1326 U. S. 340, 367. 
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Congress thereafter seemed reluctant to 
consider remedies appliable to the income 
tax, possibly for the reason that tax advan- 
tages and disadvantages have been used, 
particularly in the West, in attracting 
wealthy residents to the states so favored. 


With the realization that no immediate 
equalization of income taxes seemed to be 
forthcoming, some of the states, i.e., Ore- 
gon, Pennsylvania, Nebraska and Michigan, 
recently passed Community Property Acts 
in an attempt to rectify locally what Con- 
gress had not done nationally. The Supreme 
Court of Pennsylvania, however, held its 
statute void on the ground that it took prop- 
erty without due process of law and for the 
further reason that the act is so vague and 
indefinite as to be unworkable.? On the oth- 
er hand, the Oklahoma Supreme Court, in 
passing on an elective statute, held it to be 
constitutional. ‘The people as a whole in 
most of these states paid little attention to 
the proposed legislation as any measure 
tending to reduce taxation usually meets 
with the approval of the taxpayers and the 
politicians. 


DEFECTS OF ACT 


HE application of this new philosophy 
v of property ownership as between hus- 
band and wife has had the effect of the de- 
tonation of an atomic bomb. Hardly any le- 
gal phase of the business life of the com- 
munity has been immune to drastic change 
and even these changes have been subject to 
doubt and uncertainty In fact, the act prom- 
ises to change the general law in my own 
state of Oregon more materially than any 
other piece of legislation passed since the 
formation of the statehood. The major de- 
partures and innovations effected by the 
new statute are: 


1. The act by its brevity leaves much to 
implication. 


7118 Pa. 2nd 205. 
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2. The basic principles to be used in con- 
struing the act are indefinite. While it may 
be desirable to apply the jurisprudence of 
Spanish Law to its construction yet as a 
practical matter such a departure would be 
foreign to the established institutions and 
codified concepts founded. in the common 
law of the state. 

3. Decisions of other jurisdictions will 
not be helpful in their application to our 
own law because of the divergence of stat- 
utes and also by the fidelity with which the 
historical concepts of the Spanish law may 
be adhered to in such jurisdictions. 

4, While under the Spanish codes the law 
proceeds in harmony with other statutes yet 
in Oregon the new statute must be con- 
strued and reconciled with statutes which 
have previously attempted to remedy the 
basic inequity of the common law by grant- 
ing separate property to the wife. In Ore- 
gon, long before 1947, the wife was emanci- 
pated from the rigors of the common law. 
She acquired under the married women’s 
acts the status of a separate and equal indi- 
vidual. In fact, most states have improved 
the common law status of women, and now 
by adopting the community property law 
they have given the married woman a dual 
position in the ownership of property. 

One specific example might be noted to 
indicate what has happened to the entire le- 
gal structure. Personal and real property 
may be held either as separate property or 
as community under the new Oregon law. 
Real estate may now be held (1) separately 
by the husband; (2) separately by the wife; 
(3) in community; (4) in common; (5) by 
the entirety; (6) in partnership. And per- 
sonal property likewise would seem to be 
capable of being held in similar form.* 


No DEMAND FoR LAW 


I: must be apparent that the various 
states that have passed the Community 
Property Act did not do so because of any 
great popular demand for a change in the 
law governing the ownership of marital 
property. The impelling motive appears as 
an attempt to create a saving in income 
taxes among the higher bracket income 
groups. As a practical matter, the saving in 
income taxes is negligible on incomes of 


— 


“Oregon Laws, 1947, hapter 525, p. 910 ff. 
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$5000 or less. Inasmuch as the problem is 
one of Federal concern in that Congress can 
not or should not permit citizens of one 
state to prefer themselves over citizens of 
other states as to income taxes, it is be- 
lieved that Congress will heed the public 
demand and pass equalizing legislation in 
the near future. The increasing demand for 
such legislation by states not so favored is 
best exemplified by Governor Thomas Dew- 
ey of New York’s recent statement.? 


TRANSFER TAX? 


ERHAPS we could profitably review 
P some of the legislation being offered 
by Congress in response to the demand for 
action. 

A bill approved by the House of Delegates 
of the American Bar Association provides 
for the splitting of incomes and for the 
retroactive repeal of the 1942 Gift and Es- 
tate Tax Amendments. Your attention 
should be directed to a paragraph of the 
Association’s Committee report relating to 
the Estate tax proposal: 

“The 50 per cent exclusion applies only 
to absolute transfers to the surviving 
spouse, in fee simple, except as stated in 
the succeeding paragraph. Thus the ordin- 
ary bequest to the wife of a life estate 
would not be excluded from tax. This lim- 
itation was inserted for two reasons. First, 
the statute is designed to accord the same 
estate tax treatment to spouses in the com- 
mon-law states as will be accorded spouses 
in the community-property states after the 
repeal of the 1942 amendments. Since in the 
community-property states the wife has an 
absolute fee simple half interest in com- 
munity property which, under the commun- 
ity property laws after the repeal of the 
1942 Amendments, is tax-free at her hus- 
band’s death, it is apparent that only a 
similar absolute and fee simple interest 
passing to her by devise in a common law 
state should be free of tax. Secondly, it is 
the theory of the proposed bill that only 
one-half of the estate accumulated by man 
and wife should be taxed at the death of 
the first spouse to die, the tax on the other 
being postponed until the survivor’s death. 
To protect the revenue and to insure the 
collection of the estate tax which is post- 
poned on the half previously exempted, it 
is necessary to limit the 50 per cent ex- 
clusion to transfers in fee simple. A devise 


4See Jan. 1948 Trusts and Estates 41. Ed. 





to a surviving wife of a life estate or in- 
come in a trust to her for life would ordinar- 
ily mean that at her later death no federal 
estate tax would be collected. The general 
purposes of collecting a full federal estate 
tax on the entire estate would be defeated. 


“In order not to discourage unduly the 
creation of trusts which might be deemed 
necessary or desirable, it is provided that 
the 50 per cent exclusion will nevertheless 
apply in cases where the transferred 
property would be includable in the estate 
of the surviving spouse, if he or she were 
to die immediately following the death of 
the first decedent. Thus, if a husband in 
a common law state left one-half of his 
property in trust with income to his wife 
for life, together with a taxable power of 
appointment in her, he would obtain the 
benefit of the 50 per cent exclusion and only 
one-half of his estate would be taxed at this 
death, the remaining half being taxed at 
the death of the surviving wife, just as in 
the community property states.” 


It is my feeling that in those trusts where 
the expectancy of the wife is great and in- 
roads into the capital are heavy the prob- 
lems presented will be both difficult and con- 
fusing. I call attention to this situation 
since I do not believe its seriousness is gen- 
erally appreciated. I am fearful that at- 
tempts to tax only 50% of an estate on the 
death of a spouse with the remainder to be 
taxed on the death of the surviving spouse 
may lead to the taxing of trusts not only on 
the death of the wife but also on the deaths 
of successive beneficiaries. In Fernandez v. 
Wiener and United States v. Rompel, the 
Court said: 


“But the power of Congress to impose 
death taxes is not limited to the taxation 
of transfers at death. It extends to the 
creation, exercise, acquisition, or relin- 
quishment of any power or legal privilege 
which is incident to the ownership of prop- 
erty, and when any of these is occasioned 
by death, it may as readily be the subject 
of federal tax as the transfer of the proper- 
ty at death.” 


The application, in common law states, of 
such a doctrine interpreted under the com- 
munity property concept might easily be 
the means of extending taxation to succes- 
sive beneficiaries of trust accounts. It would 
therefore seem that we of the trust frater- 
nity, whether from community-property or 
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common-law states, should be more than in- 
terested bystanders in such proposed feder- 
al legislation which might affect the taxa- 
tion and the creation of all trusts. 


TURNING BACK 


T is my belief that those common-law 
| ped which have adopted the commun- 
ity concept would gladly return to their 
original position if and when tax equaliza- 
tion is effected by the Federal government. 
When satisfactory equalization is accom- 
plished such states, however, as have ac- 
cepted the new concept will be faced with 
difficulty in returning to their original po- 
sition. In states where the decision of the 
Pennsylvania Supreme Court is followed 
and the law is held void it will be found that 
income tax returns for the period will not 
have been properly filed. On the other hand, 
if the law is repealed by the state legisla- 
ture the returns of their taxpayers will have 
the protection of the statute taxwise but, 
during the legal hiatus, the new concept of 
ownership will create lasting legal problems 
that cannot be entirely ignored. 


Perhaps this twisting and turning of the 
taxpayer, forcing him to new and unwanted 


expedients of ownership are simply his 
writhings under a tax yoke already begin- 
ning to gall. It may be that the taxpayer by 
the use of such expedients is indicating that 
he is not certain but that in the mounting 
tax curve there lurks the age old formula 
that the power to tax is still the power to 
destroy. He may even feel, whether he holds 
his property as a whole or by happy coinci- 
dence only by halves, that his property is 
held not entirely for his own interest nor 
that of his family, but that somewhere along 
the line there has crept into the tax phil- 
osophy the concept that all property is held 
subject to the national and even the inter- 
national interest. He may believe that ex- 
cessive taxation, while more subtle, is just 
as deadly as the more publicized evils that 
some of the taxes are collected to prevent. 


In any event, I can not close with a more 
appropriate phrase than was coined by one 
of my associates, who, after studying the 
community property act and its effect for 
several months, complained, “We have cer- 
tainly created for ourselves a masterpiece 
of confusion.” 
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THE BANKS and INFLATION 


The Role of Voluntary Controls 


JOSEPH M. DODGE 
President of the American Bankers Association and President, The Detroit Bank, Detroit 


HE accelerating wage, cost and price 
T spiral, is the foremost issue before the 
people today, and has become a national 
political issue. As a nation, we are suffering 
from eleven consecutive years of peacetime 
Government deficit financing before the war, 
the unavoidable deficits during the war, and 
deficit financing and enormous Government 
expenditures since the war. ; 

For fourteen years we have been careless 
about money, and the needs of the war mag- 
nified that carelessness. The strength of our 
economy has been diluted — there is too 
much money chasing too few goods. We 
have acquired a vicious habit of believing 
that money and the value of money does not 
matter. Now we begin to see the penalties. 
Both money and debt are having their re- 
venge 

Legislative answers are certain to be 
either ineffective or completely wrong. There 
are too many conflicting group interests. 
What laws correct in one place is usually 
offset by the creation of additional compli- 
cations in another. The real answers are in 
more work and production, less spending 
and more saving by everyone, including the 
Government. 


REAL SOURCE OF UNBALANCE 


HE banks can not be held responsible 

for the inflationary situation. The real 
source of inflation and present high prices 
is in the years of Government spending in 
excess of revenues, continued large Govern- 
ment expenditures, Government subsidies, 
and Government financing of large exports 
not offset by imports. These sources of in- 
flation can not be corrected by limiting bank 
loans. They are the problem of every voter 
and taxpayer. A great deal of the expansion 
in loans is the result of the present high 
volume of business activity carried on at 
increasing price and wage levels, and the 


Excerpts from address before Mid-Winter Trust Confer- 
ence, American Bankers Association, New York, Feb. 9. 
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inability of business to obtain new equity 
capital in the present investment market. 


There is another fundamental question: 
are the banks going to meet their responsi- 
bility for the wise direction and use of bank 
credit, which is a matter of fundamental 
banking policy, or are they going to en- 
courage and permit the government to as- 
sume it? Loans made, not offset by the pay- 
ment of other loans, add to the general pur- 
chasing power and, as a result, can add to 
the inflationary pressure. Our production 
machine is operating about at capacity, so 
many loans may tend to increase demand 
without increasing production. It is this 
which stimulates Government proposals to 
establish controls over the use and expan- 
sion of bank credit. That danger will con- 
tinue to exist unless the bankers of the 
country prove that voluntary credit control 
will work. 


It is extremely dangerous to tamper with 
the bank credit mechanism of the country 
at any time, and particularly at this time. 
Controls may restrain a few unwise lenders, 
but in doing so they may serve to prohibit 
the lending necessary to maintain our pres- 
ent high level of production. 


BANKING Vs. MONEY-LENDING 


VERYONE, including the banks, has 

been riding on a manufactured pros- 
perity. We cannot assume the present level 
of activity will be maintained indefinitely. 
The odds are piling up against it. High 
costs plus even a modest decrease in sales 
volume will throw many businesses below 
the break-even point. Losses will occur with 
a level of sales still much higher than in any 
prewar peacetime year. 


Just as we are now using our effort to 
modify inflation on the upside, we must be 
prepared to step in and modify deflation on 
the downside with ample reserves of avail- 
able credit. This is what credit control 
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Industrial 


TRUST COMPANY 


PROVIDENCE, RHODE ISLAND 


Statement of Condition 
December 31, 1947 


ASSETS 


Loans and Discounts 
U. S. Government 
Obligations . 
Obligations of States and 
Political Subdivisions 
Other Bonds, Notes and 
Debentures ‘ 
Stock in Federal Reserve 
ae hae a 423,000.00 
Corporate Stocks 908,784.00 
Cash and Balances with 
Other Banks a 
Bank Premises Owned— 
Main Office and Branches . 
Other Real Estate Owned . 
Customers’ Liability on 
Acceptances Outstanding . 
Other Assets oS 


$ 63,988,198.34 
183,090,463.62 
1,659,247.33 
508,350.00 


43,913,805.11 


5,000,000.00 
100,000.00 


1,096,241.80 
977,000.29 


Total Assets . $301,665,090.49 


LIABILITIES 


$ 5,000,000.00 
9,500,000.00 
3,198,000.00 
1,000,221.41 


Capital 

Surplus 

Guaranty Fund : 

Undivided Profits A 

Demand of Deposits of 
Individuals, Partnerships 
and Corporations . 

Deposits of U. S. Government 

Deposits of States and 
Political Subdivisions 

Deposits of Banks 

Other Deposits . 

Time Deposits . 

Total Deposits $279, 048, 736. 17 

Acceptances Outstanding . 

Other Liabilities . 2,821,891.11 


Total Liabilities $301,665,090.49 


MEMBER OF FEDERAL DEPOSIT 
INSURANCE CORPORATION 


Offices in 
Providence - Pawtucket - Apponaug - Bristol 
E. Providence - Newport - Pascoag - Phenix 
Warren - Westerly - Wickford - Woonsocket 


116,308,587.65 
2,684,771.80 


10,046,238.52 
2,744,917.72 
5,743,091.25 
141,521,129.23 


1,096,241.80 


means. That is the difference between bank- 
ing and more money lending. 


There are estimates of a large govern- 
ment budget surplus before July of this 
year. If the government should decide to 
pay off large amounts of the national debt 
over the next few months, this will be a 
definite deflationary action. It will have a 
marked effect in terms of reduction of bank 
reserves, deposits, and security holdings, 
and the availability of loanable funds. 


Wise bankers will view this possibility as 
a notice to be extremely careful about their 
lending and stay in a strong position to 
meet this move. They will anticipate the 
Treasury and the Federal Reserve’s using 
every power at their command to bring 
pressure on the availability of loanable 
funds. 


Today, every loan should be required to 
meet two tests instead of one—not merely 
the traditional test of whether the loan is 
good, but also a test as to whether the pro- 
ceeds of the loan will be used to contribute 
to already existing inflationary pressures. 


In fighting inflation, we should make 
every effort to increase savings, which also 
reduces money spending. This will be great- 
ly assisted by a strong program of public 
education to save more and spend less. It 
should include encouragement to postpone 
capital expenditures and public expendi- 
tures of a capital nature not vitally needed. 


Earned Income Credit 


A STAFF STUDY entitled “The Tax Treatment 
of Earned Income,” dealing with proposals for 
the reintroduction of an earned income credit 
in the Federal income tax system, has been 
made public by the Treasury Department. 
Various methods of granting earned income 
credits are set forth, including methods used 
in foreign tax systems. Considerations for and 
against the equity and work-incentive aspects 
of earned income credits are weighed. No 
policy recommendations are made. 

Several forms of earned income credit have 
been tried under the individual income tax 
in this country. The last of these was ended 
by Congress in 1943. None of these credits, 
according to the study, could be said to dif- 
ferentiate in favor of the lower brackets of 
earned income, since substantial amounts of 
unearned income were assumed to be earned. 
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TRUST DEPARTMENT EXPENSE CONTROL 


Four Essentials to Fair Profit 


GEORGE C. ROBINSON, C.P.A. 
Trust Operations Officer, Fidelity-Philadelphia Trust Co. 


expenses against the ceiling on our 
gross earnings has created a serious prob- 
lem. We must face the simple fact that in 
order to realize a profit, expenses must be 
controlled. Expense control is not a dis- 
agreeable task but one from which you will 
derive great personal satisfaction. An an- 
nual report which reads “The basic sal- 
aries of our employees have been increased 
but, total expenses have declined” indicates 
a masterpiece of accomplishment. It can be 
done if we control expenses. 


Bae unprecedented upward pressure of 


There is only one way to control expenses ; 
that is by careful planning at the top level 
of the organization. The four essentials of 
trust department expense control, univer- 
sally applicable in large and small depart- 
ments, are: 

Cost Accounting 
Activity Control 

A Budget 

Strong Management 


Cost ACCOUNTING 


HE first essential of expense control is 
rT a system of cost accounting to provide 
management with an abundance of facts 
and figures concerning expenses. Cost ac- 
counting is simply a refinement of the cus- 
tomary expense accounting methods. In ad- 
dition to classifying expenses, cost account- 
ing provides for the allocation of expenses 
to the various divisions of the trust depart- 
ment and the application of those costs to 
functional activities. These detailed expense 
statements serve as the basis for expense 
control by enabling management to look 
down inside the organization, to visualize 
leaks that may be draining off profits. 


A more complete cost accounting system 
will produce valuable information concern- 
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ing item costs. With a knowledge of item 
costs, it is possible to calculate readily the 
total cost of administering an individual 
trust account and thereby determine which 
accounts are unprofitable. Also, if you know 
your item costs, there is another way of 
controlling expenses, which I will illustrate. 


The cost accounting report contains a 
five year comparison of item costs, which 
shows that the cost of making remittances 
to beneficiaries has increased from $1.47 to 
$2.32 each. Referring back to the statement 
of expenses of the Remittance Division we 
find that the total expenses of that division 
have increased only fifteen per cent, which 
does not account for the difference between 
$1.47 and $2.32. Further study discloses 
that the increase in the item cost of a re- 
mittance has been caused by a decline in the 
number of remittances made to _ benefi- 
ciaries. Obviously, by dividing a smaller 
volume of transactions into a slightly high- 
er total expense, the answer is a much high- 
er item cost. In a case such as this expenses 
should be brought back to normal by re- 
ducing the number of clerks in the Remit- 
tance Division. In a small trust department 
with only one or two remittance clerks, the 
same degree of expense control is possible, 
not necessarily by eliminating a remittance 
clerk but perhaps by combining several part 
time jobs for which you are paying full time 
rates. 


A divisional breakdown of expenses is not 
practical in a small trust department but 
the development of item costs will serve to 
point out inefficiencies. A cost accounting 
system must be custom made to fit the or- 
ganization. In a rather large trust depart- 
ment it will only require about one-half of 
the time of one clerk to operate a reason- 
ably good cost accounting system. The bene- 
fits of having a complete expense breakdown 
will far more than compensate the modest 
cost of accumulating the information. 





ACTIVITY CONTROL 


HE accumulation of statistics concern- 

ing activities within the trust depart- 
ment is the second essential of expense con- 
trol. A knowledge of the relationship be- 
tween activity and expenses is of consider- 
able importance in determining whether or 
not expenses are reasonable. You should at 
least keep a record of: 


Remittances to beneficiaries 
Purchases and sales of securities 
Mortgages held 

Properties managed 

Individual holdings of bonds 
Individual holdings of stocks 
Cash entries 


These statistics are necessary for the cal- 
culation of item costs, serve as a direct con- 
trol on personnel expense and indicate pos- 
sible savings through planned reduction of 
activities. 

Activity costs are calculated by dividing 
the number of transactions into the expense 
of handling such activities. Therefore, ac- 
tivities must be counted in order to arrive 
at activity costs. Item counts also serve as 
a direct control on personnel. To illustrate: 


The supervisor of trust cash accounting 
asks for an additional clerk, supporting his 
request with the explanation “the work is 
heavier than it has ever been before.” If 
there is a statistical record of the entries 





—from Banking 


“Oh, I can appreciate the problem. It’s 
just that I’ve never before tried to set up a 
reserve for depreciation of one’s wife.” 
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posted from month to month, and the ac- 
tivity statement shows a slight decline in 
the number of postings over a four year pe- 
riod, certainly there is no justification for 
adding to the payroll. 

Since trust expense is related to activity, 
it follows that a reduction in activity will 
result in a decrease in expenses. We should, 
therefore, minimize the number of remit- 
tances and statements to beneficiaries, avoid 
overdiversification by the elimination of 
small investment holdings and take full ad- 
vantage of the economies afforded by com- 
mon trust funds. 


THE BUDGET 


HE third essential in a plan of expense 
T control is a predetermined statement of 
income and expenses. In the preparation of 
a budget every item of expense is subjected 
to careful scrutiny so that the final draft 
is a precise plan to circumscribe expenses 
and keep them within due bounds. A budget 
checks leaks and prevents improper enlarge- 
ment of services. 


The preparation of the budget is an en- 
lightening process which should be dele- 
gated to a senior officer, with adequate au- 
thority to fulfill the responsibility of the un- 
dertaking. He should prepare, or have pre- 
pared, a comparative statement of income 
and expenses for the past four or five years, 
as a basis for predicting the future. He 
should then direct the officers and super- 
visors of the various divisions of the trust 
department to forecast the expenses of their 
respective activities. By adding this data to 
the comparison of previous years opera- 
tions, the outline of a picture will take form. 
The coloring, shading and completion of the 
budget should be done under the guidance 
of a budget committee of senior officers. 


During the preparation of the budget the 
Committee should call in each officer and 
supervisor and review their respective esti- 
mates of expenses, the object being to de- 
termine the proper relationship between 
quality of service and the cost of rendering 
the service. It is a process of providing 
group judgment in pre-determining what 
shall be spent in the conduct of the business, 
in the end that there shall be a reasonable 
profit. The budget committee not only con- 
siders the figures but also reviews volume 


TRUSTS and ESTATES 





of activity, methods, organization and other 
factors affecting expenses. The final result 
is a realistic but tight budget, based on his- 
toric facts, blended with group judgment. 

After the budget has been forged into 
rough shape, a certain amount of finishing 
and polishing is often required. Let us as- 
sume that the preliminary budget is not 
balanced. The budget committee again goes 
into action. Each item of expense is sub- 
jected to closer scrutiny and perhaps some 
further reductions can be made in some 
classifications of expense or in certain di- 
visions of the trust department. This sec- 
ond review is more difficult because most of 
the excess expense has already been trim- 
med. It is now a matter of chipping away 
at basic expenses. 

At this point major decisions must be 
made and policies established because the 
quality of service is at stake. Typical ques- 
tions which arise are: shall we eliminate the 
expense of keeping certain records which 
we believe to be important but which are 
not absolutely essential — shall we reduce 
our bookkeeping staff and chance having 
the posting fall behind when the work is 
heavy — shall we cut the expenditures for 
advertising and new business development 
and risk a dimunition in the volume of busi- 
ness — shall we reduce the expense of the 
investment division? Obviously there is only 
one answer — we must maintain an ade- 
quate staff, spend reasonable amounts for 
supplementary needs and thereby continue 
to render good fiduciary service. If the 
budget committee has recognized this re- 
sponsibility and satisfied itself that the 
budget cannot be balanced without impair- 
ing service, then the problem is one of com- 
missions and fees. 

A budget must be flexible but deviated 
from only when absolutely necessary and 
then only with the approval of the budget 
committee. 

At least four times each year statements 
should be prepared to show comparisons of 
actual expenses with the budget figures. 
The budget committee should review these 
reports and investigate both favorable and 
unfavorable comparisons. Whenever the ex- 
penses of a particular division of the trust 
department are running in excess of the 
budget, the supervisor should be called be- 
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fore the Committee for an explanation, not 
excuses. It is not to be supposed that expen- 
ditures over and above the budget shall nev- 
er be condoned but this is for the budget 
committee to decide on the basis of cold 
facts. The budget committee must keep in 
mind that the figure at the bottom of the 
operating statement is very important: to 
the board of directors and to the stockhold- 
ers. 


MANAGEMENT 


TRONG management is the last but most 
ne factor governing the control 
of expenses. In referring to “management”, 
I mean the vice president or senior trust of- 
ficer in charge of the trust department. He 
must assume full responsibility for the suc- 
cess or failure of the enterprise and the 
production of a reasonable profit from the 
operation of the trust department. 


The senior officer in the trust department 
should, therefore, spend a generous part of 
his time and thinking on controlling ex- 
penses. He should develop a plan of expense 
control and follow up to see that it is exe- 
cuted by his subordinates. 

Furthermore, he should saturate his or- 
ganization with expense consciousness. This 
can best be accomplished by sharing his re- 
sponsibility with others; the budget com- 
mittee, the officers and the supervisors. 
Keep them informed of the expenses of their 
respective functions and they will usually 
take a personal interest in the problem. 

Don’t rely upon campaigns to save paper 
clips, rubber bands and other incidental 
supplies as a substitute for expense control. 
The results aren’t worth the effort. With the 
expenditure of a given amount of effort you 
can save $1,000 as easily as you can save 
$10. Concentrate on the broad plan of ex- 
pense control; of cost accounting, activity 
control and a budget. 


THE TRUST BANKING COMMITTEE of the Na- 
tional Association of Bank Auditors and Con- 
trollers has prepared a formal program for 
effective internal auditing for the trust depart- 
ment. Recommendations are made for follow- 
ing trust assets, auditing of cash funds and 
compliance with the powers granted under the 
particular trust instruments. These items are 
set out in October National Auditgram. 
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HOLDING CLOSE CORPORATION SECURITIES 


Policy for Corporate Fiduciaries 


A. H. PARKER, JR. 
Asst. Vice President, Old Colony Trust Company, Boston 


N DEALING with the problem of holding 
ee stock of closely held corporations in 
accounts in the trust department, our com- 
pany has developed a two-fold definition 
with which to determine whether or not a 
security will be treated as closely held. 
First, a security is defined as closely held 
for our purposes if all, or an important part 
of the issue, is held by us in accounts where 
we have investment responsibility. Second, 
and additionally, a security may be defined 
as closely held on the basis of one or more 
of the following criteria: non-marketabil- 
ity; non-availability of information about 
the issuing corporation; and overinvestment 
in the security in one or more accounts. 


The first part of the definition automat- 
ically eliminates all of the stocks in which 
trust companies normally invest, since there 
are few, if any, trusts which could be con- 
sidered as holding all or an important part 
of the stock of a corporation such as Amer- 
ican Telephone or General Motors, even if 
it were the trust’s only investment. The sec- 
ond part picks up those securities where 
only a small percentage of the total issue is 
owned in the account but which are in fact 
not widely distributed or readily dealt with 
either on an Exchange or “over the coun- 


2? 


ter”’. 


The close corporation problem differs 
from the direct operation of a business in 
two vital ways: first, there is no mingling 
of the business and general assets, since the 
corporate entity provides its own capital 
structure, cash balances, assets and liabil- 
ities; second, there is no direct liability on 
the fiduciary for the debts of the business, 
as a result of which the difficult and compli- 
cated problems of whether and to what ex- 
tent he should be permitted to exonerate 
himself from the assets of the decedent, — 
and the further problem of whether and to 
what extent the general or non-business as- 
sets of the trust are liable for the business 
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debts contracted by the trustee, — are 
avoided. 

A general discussion of the powers, du- 
ties and responsibilities of the fiduciary 
might well start from the premise that the 
close corporation stock is probably not a 
proper trust investment (agency or super- 
vised custodian accounts may be included), 
even in Massachusetts where the prudent 
man rule originated. Your first job, there- 
fore, is to find out where you stand with the 
closely held securities already held in your 
accounts. For this purpose we set up five 
categories, defined as follows: 

A—Holdings as to which we have no pres- 
ent investment duties and none will accrue 
at any future time. 

B—Holdings as to which we have no pres- 
ent investment duties, but such duties may 
or will accrue at a fixed or contingent future 
time. 

C—Holdings as to which we have full in- 
vestment duties, with or without adequate 
protection, but which we have determined 
for satisfactory reasons to treat as if we 
had no investment duties. 

D—Holdings as to which we have full 
investment duties, but are adequately pro- 
tected under the controlling instrument or 
collateral instruments in retaining the in- 
vestment. 

E—Holdings as to which we have full in- 
vestment duties without any special protec- 
tion. 

As to Categories A, B and C, securities 
are not “followed” or reviewed. We accept, 
examine, and file such information as is 
available, however. As to Categories D and 
E, the securities are “followed” and re- 
viewed in the same manner as other trust 
investments. It is important to make a no- 
tation opposite each of these where the trust 
department’s holdings constitute control or 
working control of the issuing company. 
You will find that it is not possible to assign 
a holding to a category merely by reading 
the controlling instrument. There may be 
collateral instruments such as letters of in- 
demnity which would warrant, for example, 
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transferring a security from Category E 
to Category D. If you have any considerable 
number of close corporate holdings, you will 
find that this analysis of your position is a 
tremendous project. 


The next step is to see whether some ac- 
tion cannot be taken with respect to the se- 
curities in Category E, to bring the control- 
ling instrument more closely into line with 
the owner’s intention. If your customer is 
alive, this is very easy. If on the other hand 
you hold the stock under a will or under a 
living trust whose donor is either dead or 
has no further power of amendment or revo- 
cation, the task is a great deal more diffi- 
cult and often impossible. Letters of indem- 
nity. are about the only possible method of 
protection, and these always have distinct 
drawbacks, in the first place because you are 
admitting, merely by virtue of asking for 
such letters, that it is a breach of trust to 
hold the security, and in the second place 
because it is practically never possible to 
obtain such letters from all persons who are 
or may become interested. If nothing can 
be done and if the situation looks dangerous 
enough, from the point of view of a shaky 
business position of the company itself, you 
should proceed forthwith to decide whether 
to insist on sale, obtaining a court decree 
directing sale, if necessary, or if sale is not 
possible, to resign. 

With luck you should eventually achieve 
a position where all closely held securities 
which are still subject to the original own- 
er’s control can be placed in either Category 
A or B, and all securities no longer subject 
to such control will fal! into Category D, 
though to achieve this result is a real prob- 
lem of customer relations. It is difficult to 
explain to a man why the stock of his com- 
pany is not in every way a trust investment, 
and yet this is in effect what you must do. 
If you tactfully emphasize that your only 
effort is to do the best job possible for his 
family, the average man will grant you 
whatever documents or amendments you 
want. The program involves everyone in the 
bank who has contact with the customer. 
Perhaps the most important figure in most 
cases is the representative in charge of new 
business who makes the first contact and 
brings the customer in. In order to guide 
and direct these efforts, as well as for the 
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purpose of administering trusts already in 
force, you may find it advisable, as we have, 
to appoint a senior officer of the trust de- 
partment to be in charge of all phases of 
the close corporation problem. 


TERMS OF INSTRUMENT 


RELATED topic is the question of 

what are the ideal terms of a controll- 
ing instrument under which to hold one of 
these securities. For this purpose assume 
that the instrument is a will, since this is 
the principal example of an instrument 
which is completely irrevocable from and 
after its effective date — the date of the 
original owner’s death. Testators choose the 
trust device primarily for the purpose of 
having a responsible person or corporation 
in charge of their affairs and free to make 
decisions. If they cannot rely on the judg- 
ment and responsibility of the trustee, they 
would often prefer not to have any trust at 
all. The bank, on the other hand, would 
probably sell or liquidate as soon as possible 
unless some special protection is provided. 
While the ideas of the best possible lan- 
guage differed widely (and still do) in our 
trust department, the following seem to me 
to be the principal requirements: 


(a) The instrument should make specific 
reference to the closely held security. A 
court might be inclined to consider the 
usual power to retain, often found in 
well-drawn trust instruments, as a 
piece of trust company’s or lawyer’s 
language which does not necessarily 
represent the considered intentions of 
the testator. When the closely held se- 
curity is mentioned specifically, there- 
fore, a power to retain it takes on ad- 
ditional force. 


The authority to retain should be cou- 
pled with exoneration of the trustee 
from liability for so doing. While it is 
arguable that the power of retention 
automatically makes the act of reten- 
tion legal, and not a breach of trust, 
and that therefore the exoneration 
from liability adds nothing, we feel 
that such an exonerating clause empha- 
sizes the testator’s intention and would 
be of assistance if the case should come 
to court. 


(b) 
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(c) Finally, there should be a precatory 
clause, reciting that the testator has 
confidence in this company, that he 
hopes the trustee will see fit to retain 
his interest in the business for the 
benefit of his family, that he realizes 
that the business is subject to consider- 
able risk and to wide fluctuations of 
earnings (if such is the case), and that 
it is for this reason that he has inserted 
the authority to retain and the exon- 
eration from liability, so that short of 
dishonesty or bad faith, the trustee will 
be free to exercise his uncontrolled 
judgment as to the best course to fol- 
low. 


A FEw “DON’Ts” 


ON’T say that the trustee shall retain 
D the security until the business becomes 
unprofitable, passes its preferred dividends, 
or other similar provisions. The one time 
when it is impossible to sell a close corpo- 
rate security, or indeed to sell the business 
as a whole, is when it has come on hard 


times and is losing money. The market sim- 
ply evaporates. 

Don’t direct that the security shall be re- 
tained in the absence of unusual or extra- 
ordinary circumstances. This merely raises 
the question of what is an unusual or extra- 
ordinary circumstance, and the presence of 
these words may give a person interested 
a good ground to object to the sale. It adds 
very little to say that the trustee shall re- 
tain the security until he deems it in the 
best interests of the beneficiaries to sell, 
since this is the only reason for selling in 
any case. In general, the language of the 
will must strike a nice balance on the one 
hand between urging the trustee to hold 
and protecting it in so doing, and on the 
other leaving the question of holding or sale 
to the trustee’s unfettered judgment. 


START EARLY WITH OWNER 


HE TIME to start working on the gen- 
i ie problem of administration of ac- 
counts containing close corporate holdings 
is before you even get the security on your 
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books; when the original owner of the com- 
pany is alive. It would be advisable to have 
memoranda from him, or memoranda of 
conversations with him, giving his views as 
to the following: the relative capabilities of 
his assistants and associates in the busi- 
ness; the major problems which are likely 
to confront the business and how to sur- 
mount them; the steps which he would take 
in the event of a general business depres- 
sion; the preparations which he has made 
or hopes to make for expansion of the busi- 
ness in its field; an estimate of the person- 
alities of his family and of who among 
them is of the soundest judgment; and fi- 
nally an expression of his intentions, to be 
revised from time to time, if necessary, as 
to who shall have the controlling word about 
the business after he is gone. Knowing his 
views on these questions will be of immeas- 
urable assistance in future years. 


Strangely enough, such a memorandum 
isn’t always easy to achieve. Some men fail 
to realize that the bank can carry on better 
if taken into his confidence and given the 
benefit of his judgment while he is still 
able to provide it. It is remarkable how fre- 
quently one meets the businessman who con- 


siders that the business is no affair of the 
bank, and who wants no outsider, even his 
chosen fiduciary to know what he is doing. 


THE Co-TRUSTEE MANAGER 


SSUME that the original owner is no 

longer present and that he has left in 
trust under his will a controlling interest in 
his business which is both prosperous and 
valuable. The trust company has as co-trus- 
tee the man designated by him as being his 
choice as successor to him as manager of 
the business. Is it necessary in such a case 
that a member of the trust department be 
on the board of directors? Our company 
has not felt that this is essential, though it 
is often desirable. Basically the trust com- 
pany’s position is that of a controlling stock- 
holder, and as such its duty is to follow and 
choose management rather than to manage. 
If full and accurate information is avail- 
able, therefore, representation on the board 
of directors is not absolutely necessary. 


If it should be argued that to permit the 
co-trustee to be the representative of the 
trustees on the board is an improper dele- 
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gation of duties by the trust company, an 
answer is to say that most of the informa- 
tion about securities held in the trust de- 
partment is not personally gathered by its 
employees; that if your choice of source of 
information is prudent it does not become 
imprudent simply because you choose a co- 
trustee as such source. Such choice would 
become imprudent, however, as soon as 
there was reason to be critical of the pres- 
ent management, if the co-trustee is a part 
of that management. When this occurs, the 
trust company, should immediately see that 
it has an independent source of information, 
who might be a director, officer, or even a 
hired auditor. 


A SPECIAL COMMITTEE 


SYSTEM of regular reports on the 

business, usually not less frequent than 
quarterly, should be devised, which reports 
should be reviewed periodically by the re- 
sponsible officers and committees of the 
trust company. It may also become advis- 
able to have a special committee, or sub- 
committee of the trust investment commit- 
tee, charged with the responsibility of re- 
viewing close corporate holdings. Such a 
special committee is probably not necessary 
as yet in most trust companies. One of the 
large Philadelphia trust companies, how- 
ever, has formed a special small business 
group, and it is possible that a similar de- 
vice will be found desirable by many insti- 
tutions at some time in the future. Even if 
there is no special committee, however, it 
is wise to have special personnel in direct 
supervision of the accounts. If your trust 
department can obtain the services of some- 
one with long credit and banking experience 
or general business experience, either among 
your present bank personnel or not, he 
would be the ideal man for the job. The 
emphasis should be on real business expe- 
rience rather than experience as an ii:vestor 
or investment analyst. 

A final important question is that of com- 
pensation of the trustee. In the absence of 
special provisions, a trustee would prob- 
ably not be allowed a management fee in 
addition to his normal trustee’s fee. In 
Massachusetts, at least, the rule is that 
a trustee is entitled to reasonable compensa- 
tion, but the normal rules whereby such 
compensation is calculated on the income, 
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and more recently in part on the principal, 
of the trust would tend to prevent any spe- 
cial compensation, even where an unusual 
amount of work is required. If the case is 
one where the trust company is in direct 
supervision of the operation of the business, 
some extra compensation is justified, and 
the instrument should so state. Unless this 
is done, the tendency will be for the trust 
company to behave merely like an investor, 
and to get rid of troublesome investments 
in favor of those more commonly favored. 
In presenting this to the court, it is essen- 
tial that an accurate record be kept of the 
extra problem time required, and of the cost 
of such time to the trustee. It is only on this 
basis that a special fee can be charged. 

Until a trust department is organized and 
ready to do a first rate job, it should not ad- 
vertise or solicit for this type of work. 
There is nothing which will incur more jus- 
tifiable complaint than a bank’s failure to 
do a good management job after it has ac- 
tively sought the opportunity. 


/ WANT TO IMPROVE _ 
— YOUR LIQUIDITY? | 


BE as 


We Buy Outright 
for ALL CASH... 
Participate in... 
Expand or Reor- 
ganize Businesses 


e THE NEW Proxy RULES of the Securities and 
Exchange Commission relating to the solicita- 
tion of proxies, consents and authorizations 
and as to reorganizations, under the Secur- 
ities Exchange Act of 1934, the Public Utility 
Holding Company Act of 1935 and the Invest- 
ment Company Act of 1940, and including the 
New York Stock Exchange proxy rules, have 
been published in a booklet by Georgeson & 
Co. Copies of the 35-page booklet, which in- 
cludes also a brief summary of the principal 
changes in the rules, are available at the 
offices of the company, 52 Wall Street, New 
York 5, N. Y. 


e MEETINGS OF THE TRUST INVESTMENTS COM- 
MITTEE, Illinois Trust Division, are to be held 
on February 24, 25 and 26 at Decatur, Peoria 
and Rockford, respectively, according to an- 
nouncement by W. S. Turner, Chairman. Part 
One of the program will consist of a detailed 
analysis of a company whose securities are 
under consideration for trust investment. Part 
Two will consist of the preparation, after dis- 
cussion with the settlor, of an irrevocable 
trust of $100,000. 
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--- SELL YOUR BUSINESS TO US 


e You may have good personal reasons now 
for attaining more liquidity, simplifying estate 
problems and relieving yourself of business cares 


and worries. Aetna, a well established and successful 
operating company, will pay cash for closely held manu- 
facturing or retail businesses . 


. involving at least 


$200,000 and preferably $500,000 or more. We endeavor to retain your personnel. 


The Chairman of our Board has a long and varied manufactur- 
ing and sales experience and will understand your point of 
view. He will appreciate your progress, and will interpret your 
financial position and appraise your business.properly and fairly. 
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in New York 


Perhaps you are not in immediate 
need of ancillary service in this State, 
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THE TRUSTEE’S DUTY TO INVEST 


Further Consideration of Effect of Modern Conditions 
and Draftsmanship* 


MAYO A. SHATTUCK 
Haussermann, Davison & Shattuck, Boston 


T has been a great satisfaction to me to 

have learned that the substance of my pa- 
per to this Conference last year* has caught 
the imagination of earnest and intelligent 
students throughout the United States, and 
has stimulated a demand for further inquiry 
into the question: What service is the mod- 
ern family or business trust intended to ac- 
complish, and what, consequently, is the 
management duty and role of a wide-awake 
and capable modern trustee? 


The provocative discussion upon which I 
embarked last year brought me to the point 
of declaring my conviction that the ancient 
trust theories, viewed in the light of mod- 
ern trust instruments and of modern condi- 
tions, appear to be on the very verge of ob- 
solescence; but that until we can see things 
much more clearly we probably shall be able 
to do little more than to ponder, and per- 
haps remove, our ancient limitations. Cer- 
tainly it was far too early last year, and it 
is still too early, in prudence and proper 
caution, to forge out, much less announce, 
a new theory. 


Although the major prophets have long 
been declaring that we as trustees are essen- 
tially conservators; that our prime, and 
pretty nearly our only, duty is to preserve 
principal intact; that such a result must en- 
sue whether we regard ourselves as being 
‘guided by the “res” theory or by the “quan- 
tum” theory; nevertheless there have been 
abundant signs in the past half generation 
that there is diminishing respect for preser- 
vation of principal and increasing respect 
for sharpening the focus of the trust pro- 
tective mechanism. There is even a feeling 
that undue worship of the integrity of prin- 
cipal has done us harm. Intelligent men 
among us have been devising various means 
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of meeting the deficiencies brought about 
by the old-fashioned manner of thinking. 


EVIDENCES OF TREND 


OW else can one explain the extraordi- 
H oe: urge throughout the country to 
get away from the historic “cast-iron” or 
“boilerplate” trust instrument which char- 
acteristically locked family principal in rig- 
or mortis for as long a period as the Rule 
against Perpetuities permitted and which 
inflexibility divided that principal, per stir- 
pes, into exactly equal shares, regardless of 
the individual needs or deserts of the re- 
spective beneficiaries? Why this new elas- 
ticity in draftsmanship, and why this blithe 
disregard of the sanctity of principal? Not, 
surely, because our present draftsmen are 
more literary or romantic than their prede- 
cessors of the Elizabeth or Victorian age. 
I submit it was because the old instruments, 
particularly in their worship of preserva- 
tion of principal as a brass idol, were not 
meeting the needs of this infinitely more 
complex life! And because that same blind 
adoration has tended to protect and nourish 
the beneficiary less precious to the creator 
of the trust and to penalize the beneficiary 
most precious to him. 


And why, if the old concept of heavy em- 
phasis upon conservation of principal is 
sufficient, should some of our best men have 
championed wasting arrangements like the 
fixed payment trust of an annuity nature? 
Purely for a saving in taxes? No — the 
saving in taxes, while it existed, was wel- 
come enough, but the central idea was that 
it no longer seemed wise to preserve either 
the quantum value or the trust res intact 
until the expiration of lives and being and 
twenty-one years merely for the purpose of 
dividing the fund in scattered and irrele- 
vant fractions among persons never seen by 
the grantor or testator, all at the expense 
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of the comfort and maintenance of those 
who were really precious to the grantor or 
testator! 

Why the great popularity of the annuity 
option settlement in insurance policies? 
Why the belated adjustments in the body of 
law in favor of the life tenant — such a 
change, for example, as the rule of the Re- 
statement with relation to allocation in part 
to income of the proceeds of sale of unpro- 
ductive real estate and certain types of per- 
sonal property? Or such a change as the en- 
tirely sound abandonment of the old-fash- 
ioned habit of charging all managerial ex- 
pense and other maintenance burdens, even 
of unproductive property, to the life tenant? 


Why the triumphant success of all pro- 
posals, including our now famous Prudent 
Man Rule, for the broadening of trust man- 
agement powers and the freeing of the trus- 
tee from heavy and crippling fetters which 
were invariably forged in the name of the 
great deity conservation? 


PURCHASING POWER FLUCTUATIONS 


HE reason for all these developments, 

I submit, is that the old and supposed- 
ly reliable ways of thinking are no longer 
adequate, on a number of broad fronts, to 
satisfy modern conditions and modern pur- 
poses, or ambitions, or intentions. Observe 
the economist, Nadler; observe the scien- 
tists, Einstein and Oppenheimer; observe 
the advent of psycho-medical techniques; of 
so-called progressive education and all the 
rest. They all appear to be reaching out in 
the same direction, toward a more elastic, 
almost unorthodox, protective flexibility. 


PURCHASING POWER OF 
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1861 
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1870 
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1.64 
1.67 
1.67 
1.66 


1819 
1820 
1821 
1822 
1823 
1824 
1825 
1826 
1827 
1828 
1829 
1830 
1831 
1832 
1833 
1834 
1835 
1836 
1837 


$1.13 
1.33 
1.39 
1.35 
1.41 
1.43 
1.41 
1.43 
1.41 
1.49 
1.50 
1.55 
1.44 


$1.28 
1.39 
1.43 
1.44 
1.55 
1.64 
1.63 
1.62 
1.57 
1.56 
1.64 
1.69 
1.63 
1,57 
1.63 
1.53 
1.48 
1.47 
1.47 


1800 
1801 
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1805 
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1807 
1808 
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1812 
1813 
1814 
1815 
1816 
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1818 1.31 


Under the impact of this sort of thinking 
the “res” theory and the “quantum” theory 
may be expected to appear antediluvian. 
And they may be expected to show them- 
selves especially deficient, in our art when 
one considers the sort of antics which our 
standard of quantum measure, known as the 
dollar, has been performing not only in our 
recent history but in the one hundred and 
twenty-five years of existence of the corpo- 
rate fiduciary business (or profession) in 
this nation. 


Mr. Irwin has prepared for me the ap- 
pended tabulation and chart which portrays 
the somewhat dizzy fluctuations of the pur- 
chasing power of our American dollar dur- 
ing that one hundred and twenty-five year 
period. As you study it you will bear in 
mind that the human beings known as bene- 
ficiaries do not eat or wear or use dollars in 
any factual sense; they eat, wear and use 
the things that dollars may be expected to 
buy. Also Mr. Irwin has dealt with a com- 
paratively stable measure of quantum; there 
have been no complete legal repudiations of 
our American dollar, or substitutions for 
it, in those one hundred and twenty-five 
years. You may, as you digest Mr. Irwin’s 


exposition, enjoy peering into the future 
and determining whether you can honestly 
conclude that the next one hundred and 
twenty-five years may reasonably be antici- 
pated to be more tranquil and serene than 
the past similar period. 


THE MODERN ESTATE PLAN 


MAY appear to have wandered into a 
morass of philosophical irrelevances. I 


THE DOLLAR, 1800-1947 
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1920 -66 
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1925 -98 
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1928 §=1.05 
1929 1.07 
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1931 1.39 
1932 = 1.57 
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NOTE: Based on Bureau of Labor Statistics Index of Wholesale Prices (1926 base year shifted to 1800) inverted to 


show change in value of dollar since 1800. 
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think not; but to avoid any further risk I 
now return you to your desks and place be- 
fore you the person who is signing what is 
euphemistically called a modern estate plan. 
He has decided to deposit his shares in his 
closely held corporate enterprise and a por- 
tion of his collateral savings and all of his 
insurance in a revocable living trust of 
which your bank is to be a trustee. The plan 
is devised with full elasticity to permit pay- 
ment of his last debts, taxes and expenses of 
administration and to endow his trustees 
with full power to decide when to sell his 
securities and his proprietary interest. The 
trustees are protected from liability unless 
they have been grossly negligent or guilty 
of willful default. 


He has described his wife’s delicate 
health to you. He has pointed out that his 
son is not yet ready to take over the busi- 
ness; that he is not sure, indeed, that the 
boy wants to do so but that he would be 
rather pleased if that could prove possible. 
He has spoken of his daughter’s husband 
and, like most American fathers, has voiced 
his inability to make an estimate, within so 





Aoston 


short a period after the marriage, as to 
how good a husband and father the boy will 
make, or what degree of success he will at- 
tain in this complex world. 


He has declared that the trustees are to 
provide the wife during her life with what- 
ever part of the income and/or the princi- 
pal of the trust fund the trustees shall deem 
necessary or proper in order to provide her 
with comfortable support and maintenance 
and with some, at least, of the luxuries of 
life. In his words he has wanted her to have 
“every break” and yet he wants to see that 
she is “protected.” He has then prescribed, 
upon the death of the wife, a division into 
shares between the adult children and per 
stirpes among the issue from time to time 
living of either or both of the children de- 
ceased. He has shown his good sense by dif- 
ferentiating in some respects between the 
administration of the share of the son and 
that of the daughter. Finally he has pro- 
vided, as he must in order to bring the trust 
to an end, for an ultimate distribution in a 
mechanical manner among issue living at 
some specified time. 
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WHAT JS TRUSTEE’S DuTy? 


VENTURE to assert that in a situation 
| of this kind we are in a very real sense 
being confronted by a compelling necessity 
for conclusive answer to the very question 
which is the subject of this lecture. What is 
this trust intended to accomplish? What, 
consequently, if we accept this trust, is our 
proper duty and role as wide-awake and 
capable trustees? 

Have we entered into a moral obligation 
of any sort? I suppose the answer must be 
“ves” — we have undertaken as matter of 
ethics to do our very best to realize the goal 
which the grantor has expressed to us with 
relation, no doubt, to all of the beneficiaries, 
but most certainly in their proper scale of 
importance to the grantor — first, usually, 
the widow, next the children and finally, 
and distinctly last, the grandchildren or 
other ultimate remaindermen. 

By way of contrast, what is our legal ob- 


ligation? There isn’t much judicial com- 
ment, as yet, which is applicable to this sort 
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of case. A wise judge doesn’t make a dis- 
sertation until he is compelled to do so. But 
that is no reason for supposing that judi- 
cial comment, when it is forthcoming, will 
be out of kilter with the times or the prob- 
lem. The mistake we have all been making 
is that we have been prone to apply, to this 
sort of situation, a large agglomeration of 
statutory and judge-made law and of com- 
ment of legal scholars which has little, if 
any, real relation to the set of facts with 
which we are presently dealing. Certainly 
the decisions and commentaries which 
stemmed out of feudal trust practice and 
which placed such heavy emphasis upon 
preservation intact of the original res can- 
not have any logical application here. Cer- 
tainly the legal list-‘approach, which was the 
direct product of the quantum theory, as 
supervised by government, must fall short 
of providing the answer. 


THE CHOICE 


HE problem comes down, in essence, to 
a choice between the following two atti- 
tudes: 


A. Shall our aim be to conserve the fam- 
ily fund through the lives of A, the 
widow, and B and C, the children, 
with grim efficiency, and then to dis- 
tribute the fund as nearly intact as 
possible to X, X!1, X? and X*, all un- 
known to the testator, and all, there- 
fore, beneficiaries of comparatively 
little significance to him? Or, 


. Shall we have the courage to provide 
full and adequate protection and en- 
joyment of living to A and then to B 
and C, even to point of dissipating a 
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large proportion of the family fund, 
and then distribute whatever may be 
left over as a sort of residual bequest? 


If we chart our course according to the 
second of these choices, as I think we must, 
we shall certainly need to revise other fixed 
and semi-fixed habits or convictions which 
have characterized our profession. We have, 
for example, a deep-rooted reluctance to 
engage in active business — we naturally 
tend to liquidate that sort of holding. Why? 
Because of the accumulated, but completely 
inapplicable, dictates of ancient trust law! 
Because it is recorded in legal history that 
a conservator doesn’t engage in business and 
thereby assume the necessary risks. 


But here we have something of a man- 
date, arising out of a consensual transac- 
tion, to assume that risk. You remember 
what our grantor had to say about his boy? 
And you know, of course, what an income 
shrinkage is involved in liquidation of the 
family enterprise. The father’s earnings as 
executive have suddenly ceased. Is it nec- 
essary, also, to hasten the yield downward, 
by liquidation, to the vanishing point? 

Nothing mandatory is expressed with re- 
lation to retention of the business; only a 
foolhardy person would command his trus- 
tee to continue a business for a very long 
period and to retain his son as general man- 
ager, come what may. But we must be a 
good deal slower to foreclose all possibility 
of achieving the grantor’s real goal merely 
because we naturally follow what may be 
called traditional and instinctive thinking. 
And as these situations multiply over the 
land and the courts get the feel of this sort 
of estate plan we shal] be presented with 
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some interesting reading as to the funda- 
mental nature of the duty of the trustee. 


Put IT IN WRITING 


NDER circumstances like these, we 
U owe a positive duty to our grantors to 
make them set down in writing, preferably 
in the trust instrument itself, a full exposi- 
tion of their intentions. Do they mean that 
their trustees ought to spend everything 
upon the surviving widow if the. trustees 
deem it necessary and proper in order to 
provide her comfortable maintenance, even 
to the point of cutting the enjoyment of the 
children substantially and, perhaps, of elim- 
inating the ultimate remaindermen entire- 
ly? If so, they must be urged to say so. The 
slow moving law cannot be expected to im- 
ply any such intention. ‘ 


In particular our grantors must express 
their ideas as fully as possible with relation 
to retention of the business, particularly: if 
it is highly speculative. The law is extreme- 
ly conservative in this area. And if invest- 
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ment powers are to be very broad the instru- 
ment must so declare. 


But if the grantor does plainly express 
his intention in these respects and grants 
us broad powers and fair immunities then 
in my opinion we are remiss in our duty, 
both morally and at law, unless we proceed 
actively to carry out his purpose. 


RESOLUTIONS 


NUMBER of resolves flow naturally 
from that conclusion. 

First: We must recognize that this sort 
of operation can never be satisfactorily 
performed on a mass production basis. We 
shall be compelled to assort our instruments 
and administer them according to their re- 
spective requirements. This means expense. 
Very well, we must either receive more for 
more work, or we must have the courage to 
decline unless the instrument contains, or 
the law provides, an adequate compensation 
arrangement. But we cannot, having accept- 
ed, fail to deliver the individual treatment 
which we have voluntarily promised merely 
on the ground that we can’t afford it. 


Second: We must stand up before our 
Trust Committees and tell them that the 
day has gone by when a semi-annual review, 
or weekly committee meeting in which pur- 
chases of Standard Oil of New Jersey are 
approved and sales of Pennsylvania Rail- 
road are recommended, will suffice to ac- 
complish a full and adequate trust adminis- 
tration. Individual trust officers must be 
prepared to battle their own trust commit- 
tees on behalf of the grantor’s intention. 
Some portfolios, pursuant to that intention, 
will look like a business man’s risk of the 
worst kind. 


Our customers and the bar must be made 
to realize that we are taking this new and 
selective attitude. I am certain that they do 
not have that conviction. They think, and I 
believe they are right in thinking, that we 
are ponderous and indiscriminate in our 
techniques and that we will take no chance 


whatever, even though the grantor desires 
us to. This attitude is costing us business. 
We are committing, in short, the very same 
error which the bar has committed in its 
drafting; we are treating all trusts alike, 
and are failing correctly to understand and 
to carry out the intention of the modern 
grantor. 

Third: We must rid ourselves of our abid- 
ing fear of surcharge. In the first place the 
danger isn’t very real, especially where the 
Prudent Man Rule prevails. In the second 
place, we can always require a suitable pro- 
vision in the instrument which furnishes 
us with reasonable protection and we will 
thus obtain that protection in all states, at 
least, where there isn’t some harsh and un- 
wise legislative pronouncement, as there is 
in New York, which deprives a testator of 
his right to extend protection to his testa- 
mentary trustees. In the third place, if we 
do get occasional criticism, or even an oc- 
casional bill of damages, it is only a natural 
risk of our business and we must be pre- 
pared to assume it. 

Finally, we must use our powers. We 
must use them to provide not dollars but 
protection and maintenance to our benefi- 
ciaries. We must take into account all 
strengths and weaknesses; those of our 
beneficiaries; those of our investment par- 
ticipations; yes, those of our currency. 

As I said last year, we are not borrowers 
of money, who engage merely to repay mon- 
ey on demand; we are not sellers of cove- 
nants who engage to pay money, and noth- 
ing but money, on a contingency. We are 
managers of money and the equivalencies 
of money with a duty to put that money and 
those equivalencies to use for human con- 
sumption in an intelligent and active man- 
ner. If the price of preservation of the res 
or maintenance of the quantum be anaemia 
for the beneficiaries and stagnation for so- 
ciety, then down with res and with quantum 
theories and up with the beneficiary and 
with revolution! 
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THE ECONOMIC OUTLOOK 


DR. MARCUS NADLER 
Professor of Finance, New York University, New York 


HE INVESTMENT OFFICER who 
<p e his career in 1910 at the age 
of 25 is now 63. He can look back on World 
War I, which saw the destruction of great 
empires and the rise of Communism. He 
witnessed one of the greatest booms in 
American history, based to a large extent 
on speculation and bank credit; and one of 
the severest depressions that ever befell 
mankind, one which wiped out or drastically 
reduced the value of assets in which trust 
officers invest funds. He witnessed the rise 
and fall of Fascism and Nazism and the 
greatest war in the history of mankind, 
which was accompanied by more destruction 
than all the wars fought during the 19th 
century. 


During, his thirty years of service, this 
trust officer saw wide fluctuations in prices 
of equities. He saw bonds of corporations 
which he considered gilt-edge depreciate to 
an unbelievable extent. He witnessed the 


rise of new industries and the liquidation 
of many marginal and obsolete enterprises. 
He saw the growth of the income tax from 
its infancy in 1913 to a giant during World 
War II and he saw our economy becoming 
more and more rigid. 


Although this hypothetical officer has 
seen much during the past few decades, the 
problems ahead of him are as great as any 
he has ever faced in the past. It is not easy 
to see these problems clearly because condi- 
tions today are perhaps more complicated 
and difficult than ever before. 


In studying what the future holds in store 
in order to adopt a sound investment policy, 
one should take into account present eco- 
nomic and political conditions, because they 
are bound to have a marked effect on future 
conditions. National income in 1947 rose to 
over $200 billion. The nation had practical- 
ly full employment of nearly 60 million peo- 
ple, which only a few years ago was a dream 
to be achieved sometime in the distant fu- 
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ture. But in spite of this prosperity, many 
people are disturbed and puzzled. These are 
the people whose income has not kept pace 
with the constant increase in the cost of 
living and whose standard of living has de- 
creased. The great prosperity the United 
States enjoys at the present time has been 
achieved largely at the expense of those peo- 
ple who live on fixed income, such as bene- 
ficiaries of trusts or those whose salaries 
are more or less fixed. And in the United 
States the forces of inflation are gathering 
momentum. 


Abroad the world is split in two and the 
gap between the East and the West is wid- 
ening. The course of coming events will de- 
termine the future of the work of trust offi- 
cers, since it will determine whether or not 
there will be any accumulated wealth to ad- 
minister. 


THE PROBLEM OF INFLATION 


HE MOST important problems before 
"ht nation today are to combat the 
forces of inflation and to provide assistance 
to the countries of Western Europe to en- 
able them to rehabilitate their economies 
and to resume the economic and political 
roles which they played in the past. Both 
problems are closely interwoven because the 
greater the forces of inflation in the United 
States the more difficult it will be for us to 
live up to our European responsibilities and 
commitments. Furthermore, the assistance 
the United States is called upon to render 
to Europe will undoubtedly aggravate the 
problem of inflation in this country. 


The outlook for basic industries, such as 
steel, iron, coal, oil, railway and farm equip- 
ment and automobiles, is very favorable and 
no decline in the demand for these products 
is in sight. The Marshall Plan, in one form 
or another, will be passed, and this in turn 
means that considerable quantities of food 
and other commodities in short supply in 
the United States will be shipped abroad. 
Under these circumstances, it is no wonder 
that frequent predictions are being made 
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that 1948 is bound to witness a further ac- 
celeration of the forces of inflation. 

There are other forces at work, however, 
which may bring the forces of inflation to 
an end suddenly and without warning. The 
constant increase in the cost of living, and 
particularly of food, forced many families 
whose income has not kept pace with the 
price advances to cease buying goods which 
they considered necessities before the sharp 
rise in prices. Production in the United 
States is increasing, but the higher the 
prices go, the smaller will be the number of 
buyers. While exports under the Marshall 
Plan will certainly be substantial, it is like- 
ly that in 1948 they will be smaller than in 
1947. Should crops in Europe during the 
current year be better than those of last 
year (and so far the outlook is favorable) 
this will undoubtedly lead to a reduction in 
the foreign demand for food from this coun- 
try, accompanied by a decline in prices of 
farm and food products. 


MONETARY POLICIES 


BOVE all, important changes are tak- 
Fe place in the monetary field. The 
Treasury is expected to have a surplus dur- 
ing the next few months of $7 billion which 
will be utilized to redeem maturing obliga- 
tions held primarily by the commercial 
banks and the Federal Reserve Banks. The 
utilization of the surplus in this manner will 
reduce the volume of bank deposits and also 
the balance of the member banks with the 
Reserve Banks, thus further tightening the 
credit base of the country. This will retard 
the increase in the volume of loans. 

The higher money rates and the uncer- 
tainties which prevail in the money and cap- 
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ital markets may be expected to cause a re- 
duction in the supply of securities offered 
by states and municipalities as well as by 
corporations and may slow down the volume 
of capital expenditures. Such a development 
would reduce the demand for all types of 
goods and thereby ease the inflationary 
pressure. Monetary measures work slowly, 
but sooner or later their effects will be felt 
in the economy of the country. 


Thus, while there are inflationary forces 
at work in the economy of the country, the 
deflationary forces are beginning to grow 
in strength and it remains to be seen which 
of these forces will prevail in 1948. It cer- 
tainly would be to the interest of the coun- 
try as a whole if the long-advertised and 
long-expected readjustment should occur 
this year and not be postponed, for while 
under these conditions it would be painful, 
it would not be very serious. 


CREDIT CONTROL CONTROVERSY 


INCE the forces of inflation became so 
pronounced and their consequences ful- 
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ly realized, a serious controversy has arisen 
over the efficacy of the types of credit con- 
trol that has been employed up to the pres- 
ent time. Some believe that because of the 
serious inflation the monetary authorities 
should adopt drastic credit restrictive meas- 
ures. Others, including the Board of Gov- 
ernors of the Federal Reserve System and 
the Treasury authorities, have opposed such 
measures. Those favoring drastic credit re- 
strictions take the view that it is more im- 
portant to break the forces of inflation than 
to maintain prices of government obliga- 
tions and prevent money rates from rising 
sharply. Those responsible for the credit 
policies of the United States have expressed 
the view that drastic credit restriction 
could do more harm than good. 


It is easy for those who do not have the 
duty of administering credit control to pro- 
pose drastic measures because they will not 
be held responsible for the consequences. 
But it is quite understandable why the 
monetary authorities have adopted a differ- 
ent attitude, why they have refused to per- 
mit the government bond market to find its 
own level and have pegged government 
bonds even though they realize that this 
policy tends to strengthen the inflationary 
forces. So far, however, despite the large 
purchases of long-term government obliga- 
tions by the Reserve Banks, the volume of 
Reserve Bank credit has not increased be- 
cause the Federal Reserve Banks liquidated 
more short-term government obligations 
than the long-term or medium-term bonds 
they acquired. The problem of credit control 
has been rendered more difficult by the sub- 
stantial inflow of gold, the gold holdings of 
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the Treasury having increased from $20.088 
billion at the end of August 1945 to $22.790 
billion on January 14, 1948. Although the 
monetary authorities are not in a position 
to adopt drastic credit restrictions, they will 
utilize the surplus of the Federal Govern- 
ment to narrow the credit base of the coun- 
try and to tighten the money market, espe- 
cially by redeeming maturing obligations 
held by the Federal Reserve Banks. 


ATTITUDE OF CAUTION 


T present a rather cautions attitude is 
A inticatea as regards all types of in- 
vestments, including bonds and mortgages 
as well as equities. Should the long expected 
and much advertised recession set in in 
1948, however, the investment officer could 
again buy without hesitation long-term 
quality bonds as well as high-grade pre- 
ferred stocks. And, strange as it may seem, 
once the inflationary forces have run their 
course it may also become advisable to in- 
vest in equities, because in that case the 
fear of a boom and bust will have been elim- 
inated. 


e PERSONAL TRUST ROUND TABLE, New York 
Chapter A.I.B., met early in January in the 
first of five monthly meetings planned for this 
year. Herbert Wyeth, investment analyst of 
Shields & Co., New York, the principal speaker, 
was supplemented in the panel discussion on 
“Railroad Securities Today” by Seth H. Seelye, 
assistant vice president, City Bank Farmers 
Trust Co., and Feodor D. Cekich, assistant 
secretary, Marine Midland Trust Company, 
New York. Emerson Stiles of the Chemical 
Bank & Trust Company was in charge of the 
meeting under the group leadership of E. R. 
Shumway of the Bankers Trust Company. 
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OVERCOMING PERSONNEL PROBLEMS 


FRANCIS E. WHITMER 
Assistant Vice President and Trust Officer, American Trust Company, San Francisco 


NE of the foremost personnel problems 
() of trust institutions is the need of ob- 
taining greater efficiency from the staff, 
with better production, in order to reduce 
operating costs. This lowered production 
comes about as a direct result of the war 
and from the necessity of employing many 
persons who had the ability to do a full 
day’s work, but would not. This attitude in- 
fected other members of the staff. 

Since we cannot force workers to work, 
we must find a way of making the worker 
change his attitude — as indicated by the 
answers to a recent Fortune poll on the 
question — “Do you feel personally that if 
you work harder on your job than others 
around you, this will pay off in promotion or 
advancement for you?” Twenty-seven per 
cent said “Yes.” Forty-one per cent said 
“Will not pay off.” Twelve per cent had no 
opinion. Everywhere that men and women 
work together in groups they develop group 
standards, customs and routines, and they 
quickly ostracize non-conformists. Manage- 
ment must get itself accepted by this group 
as a capable and authoritative leader. 


A second problem, still of considerable 


magnitude in some sections of the country, 
is that of labor turn-over. I believe we have 
lost valuable employees to other firms and 
have turned away a number of good pros- 
pects by not being able to offer the induce- 
ment of a five-day week. 


Not so long ago bank employees were will- 
ing to accept a little less in salary because 
bank employment offered many advantages 
over industrial employment. Today industry 
has caught up with us and in some instances 
has passed us, so that we no longer can rely 
on security and the other advantages of 
bank employment to outweigh “take-home- 
pay.” The reputation that banks had of be- 
ing low pay has stayed much too long, and 
though banks are in line almost universally 
we secure fewer applicants than we should. 
But the problem is not answered by increas- 
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ing beginning salaries. Every increase in 
the starting level makes problems along the 
line. The higher cost of living makes it im- 
perative to pay a much higher starting sal- 
ary. When this is done, the man who has 
been with the organization 20 or 25 years 
expects the differential between beginners 
and himself to be maintained. If the basic 
salary is fair and additional increments are 
added as skill is developed, the gap between 
salaries will be measured by ability, and 
with careful job evaluation and salary ad- 
justment, the old employee and the new will 
gradually come into position on the scale 
that will be fair to both. 


UNDERSTUDY AND STAFF TRAINING 


ERHAPS the next two problems can be 
P grouped together, because they involve 
the same basic situation, the necessity of 
providing understudies for each administra- 
tive and executive job, and the need for a 


continuous staff training program. There 
is great merit in rotation of officers and 
senior men around to various assignments 
in such a way that each man, by the time he 
reaches senior position, has actually han- 
dled accounting, tax, investment, personal 
trust, and perhaps even corporate and stock 
transfer activities. The Trust Department 
which can make such a plan work is ready 
for any contingency, and no man who is 
going ahead in it will ever find himself 
chasing up a blind alley. 


Staff training takes supervisory person- 
nel and in many organizations these senior 
men and women are busy helping to do the 
routine jobs of newer employees. Staff train- 
ing requires good internal organization to 
get the best results, and internal organiza- 
tion usually is determined by size and meth- 
od of growth. , 


Many smaller trust departments use the 
“individual administrator” plan with the 
inevitable result, as a western trust man 
wrote me, “that the individual administra- 
tor comes to know nothing about everything 
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in contrast to the so-called expert who 
knows everything about nothing.” Others 
follow a hybrid plan of individual adminis- 
trator and divisional operations. It is a dif- 
ficult but not impossible task to train people 
in such a manner as to qualify them for po- 
sitions in both the administrative and ser- 
vice divisions. 

Employment of experienced persons from 
outside the organization to fill executive or 
administrative positions may cause a type 
of unrest that will last for years. The wiser 
policy, it seems to me, is to employ at or 
near the beginner level and promote from 
within so long as it is possible to do so, and 
maybe a little longer. Employment of expe- 
rienced persons for senior positions may be 
necessary aS an emergency measure, but 
not as a matter of policy. I am a great be- 
liever also, in encouraging men already on 
the job whose future looks promising, to 
study law if legal training is wanted for 
some of the trust department’s important 
positions. If such student employees can be 
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moved along so they can see tangible results 
from their study, they will want to stay 
with the Trust Department when they have 
been admitted to practice. 


Replacements at the administrative level 
are, for the most part, needed only to cover 
spots left vacant by retirement, expansion of 
the department, or unforeseen emergency. 
Capable young men, looking at the Trust 
Department, see the better spots filled by 
men who may have a good many years of 
active service ahead. To these young people 
the road of opportunity seems blocked; and 
they are unwilling to recognize the impor- 
tance of sound understanding of operating 
procedure as a condition precedent to ad- 
vancement. Most of the present crop want 
to be on the plush carpet too soon. The only 
answer is to re-sell your better younger men 
continuously on the advantages of a sound 
background in operations, give them time 
and attention from the senior officers, get 
them in conferences occasionally to give 
them a chance to express themselves, see 
that there isn’t too marked a cleavage be- 
tween the “contact” and “operating” sec- 
tions, and move the men about from time to 
time to widen their background. 


SUGGESTED SOLUTIONS 


and mechanize the work in such a way 
as to result in a reduction in staff, if pos- 
sible, and streamline the operations, to re- 
store a better equilibrium between income 
and expenses. As a part of this entrench- 
ment program Trust Departments should 
make accurate and current cost analyses. 


On thing we must do is consolidate 
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As a part of the general program of stream- 
lining operations and reducing costs I rec- 
ommend the List of Suggested Trust Econ- 
omies made up from several sources and 
consolidated into a single check list by Gil- 
bert T. Stephenson. 


As a partial offset to the Saturday prob- 
lem, in areas where the five day week is not 
in effect, some banks have endeavored with 
success to work out a rotation arrangement 
participated in by most or all of the staff, 
under which each employee gets a Saturday 
off with sufficient regularity for it to be 
predictable. 


I feel strongly that we get better results 
in taking men from the banking department 
than taking beginners, of course, unless 
they come in already trained in some spe- 
cialized part of trust work such as invest- 
ment or tax matters. The value of a sound 
banking department training cannot be 
over-emphasized. Bookkeeping, handling of 
loans and collateral, real estate loan opera- 
tions, the general ledger and many other 
matters, give the employee a tremendous 
insight into many things we do in the Trust 
Department. It pays to treat the Trust De- 
partment jobs as promotions from the bank- 
ing department for the right candidates. Of 
course this must work in reverse, too. 


Salary administration is one of the most 
difficult problems facing us today. In the 
first place we must be careful not to hire at 
too low a starting salary. Not only do we 
deny ourselves the best applicants, but even 
if we are successful in getting applicants to 
start with us, getting frequent raises isn’t 
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easy. Secondly we must be sure that com- 
pensation paid to trust employees and offi- 
cers measures up fairly with salaries in 
other departments of the bank. This must 
be true whether at the time we are making 
a satisfactory margin of profit in the Trust 
Department or not. If we do not keep pace 
with the bank generally, we will end up 
with the poorer quality of employee. Third- 
ly, great caution should be exercised in em- 
ploying “‘fair-haired boys” who are brought 
in to the Trust Department without bank 
experience but at a salary figure equal to 
or higher than the salary of men who have 
been with the organization a number of 
years. They are overpaid at first and the 
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old timers resent them. Additional compen- 
sation comes slowly to these new men be- 
cause of the salary level at which they are 
employed, with the result that they get dis- 
couraged too and no one is the gainer. 

Finally we must see that our compensa- 
tion rates are keeping abreast of what oth- 
ers are paying in similar organizations to 
men doing comparable work. 


FURTHER STEPS 


LONG with staff training programs there 
pet go a promotion ladder to be sure 
that in job experiences the employee moves 
always up-grade if he is the right type. To 
do this a job evaluation program is a 
“must”. By its use the relationship between 
jobs and salaries will not get out of line. 
‘Job evaluation means adequate job descrip- 
tions made up by trust men who have had 
actual experience on the job to be described, 
with Manuals for teaching the job content 
to others. Job analysis and evaluation is not 
just a big bank idea. 

We must re-check our supervisory person- 
nel and re-determine that they are capable 
leaders. The old top-sergeant type is a 
thing of the past. So is the man who tried to 
bluff his way through. Good supervision 
results in jobs being easier to do, reduces 
fatigue, friction and unrest and lowers staff 
turnover, and produces a very desirable low- 
ered cost of operation. 

Every employee must be given a sense of 
the significance of his own work and a feel- 
ing of accomplishment, and an understand- 
ing of how his work is related to the whole 
operation. Special effort should be made to 
recognize the presence of executive and ad- 
ministrative material early in the game and 
to give such persons special time and train- 
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ing. Otherwise they are apt to get discour- 
aged and seek other fields where their 
talent will be more quickly capitalized. 


We should give heed to the opinions and 
the desires of the men and women who form 
our staffs. They are very much alive to what 
constitute good personnel practices. Where 
management is firmly convinced that the 
employee is interested only in his pay-check, 
the employee soon comes to feel that man- 
agement is trying to exploit him economical- 
ly. There are other things beside the pay- 
check which are getting attention these 
days. Employees are thinking critically 
about security, about pensions and retire- 
ment plans, group life insurance, group hos- 
pitalization plans which will include their 
families, about their environment and the 
quality of the supervision they receive. 


They are thinking about the trust busi- 
ness in its relation to the economic life of 
our country, about the reputation of the in- 
stitutions for which they work and their 
own individual places in it. They want rec- 
ognition and credit for work well done. They 
want a fair and intelligent hearing, as well 
as prompt adjustment, on merited com- 
plaints, and should the occasion arise, they 
want understanding counsel on private, per- 
sonal matters. They are talking about clean 
and attractive working quarters, and about 
lunch rooms where they can hold down the 
high cost of living. And as they see these 
things become realities in their bank they 
will develop a “group” consciousness, they 
will feel that they “belong” and are in it for 
the long pull. And when this happens your 
personnel problems will drop into the back- 
ground. 
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RESEARCH and NEW INVENTIONS 


Their Effects on Investments 


ROLAND P. SOULE 
Vice President, American Machine and Foundry Company, New York 


VERY MANAGER of investments, in 
kK whatever field he works, is constantly 
faced by one all-important paradox. He has 
enormous quantities of information on the 
past, which is no longer of any interest in 
itself, but he has no statistics at all on the 
future, where his real concern chiefly lies. 

Now the study of the past is a vital part 
of the scientific method in every profession. 
It is said, in fact, that the continuing analy- 


sis of the hard-won experience of the past 
twenty years — which covered peace and 
war, boom and depression — is transform- 
ing the old art of investment management 
into something approaching a science. While 
much progress has been made in this direc- 
tion and it is true that some study of the 
past record of every company is fully justi- 
fied for the insight it gives into the nature 
of its operations, the scientific technique, if 
too rigorously applied, is a hazard to any in- 
vestment manager. One of the greatest risks 
he can run is to follow too closely the meth- 
ods of the doctor, the lawyer, and the engi- 
neer. 

The doctor, for example, can be quite con- 
fident when he prescribes penicillin for Mr. 
Smith’s pneumonia because he knows that 
what cured Mr. Jones in 1947 will in all 
probability cure Mr. Smith in 1948. The 
lawyer also need have little doubt when he 
tells his client to go to Reno, because he 
knows his advice will be sound until the di- 
vorce laws themselves are changed. And the 
engineer and the chemist have the added as- 
surance that comes from dealing with nat- 
ural laws. They know that the First Law of 
Thermodynamics, and every other natural 
law, will never be repealed, but will be just 
as true a thousand years from now as they 
were when they were first discovered. 

But the unfortunate investment manager 
soon learns — if not by study then by the 
more painful method of experience — that 
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there are no unchanging signs to guide his 
path; that the industrial history of the fu- 
ture is practically certain to be different 
from the past. 


TECHNOLOGY AND INDUSTRIAL CHANGE 


HE ANSWER to this problem—if there 
hts an answer—obviously depends upon 
our ability to do two things. The first is to 
diagnose the causes of industrial change, 
and the second is to predict the direction 
and extent of their action. So far as the 
causes of these long-term industrial changes 
are concerned, technology is by all odds the 
most important factor. It is the principal 
reason why the output of any given indus- 
try is either rising or falling and is almost 
never standing still. 

Three industrial trends caused by tech- 
nology have great investment significance 
today. The first and most obvious charac- 
teristic of our economy today is its constant 
trend toward a faster rate of change. Amer- 
ican manufacturers are not slowing down in 
their adoption of new materials, new tech- 
niques, and new equipment. On the contrary, 
they are speeding their introduction at an 
accelerating pace. Technical research is the 
strong and potent serum of _ industrial 
change, and it is being injected into our eco- 
nomic body in doses which grow larger 
every year. 

Industry spent for research an estimated 
$116 millions in 1930 and $200 millions in 
1939. A recent questionnaire, circulated by 
the National Association of Manufacturers, 
indicates that industry as a whole spent 
$740 millions in 1947. Thus, the gain in the 
last eight years may have been as much as 
six times the increase of the previous nine 
years. 


Moreover, the federal government has 
emerged as a new force to be reckoned with 
in technical research. Its annual appropria- 
tions for that purpose rose from less than 
$25 millions in 1930 to. approximately $625 
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millions in its 1947 fiscal year. The corre- 
sponding budget for 1948 is $770 millions, 
plus an added $118 millions for research 
in atomic energy alone. 


Obviously, therefore, if technology has 
given the investment manager some prob- 
lems in the past, it’s bound to give him some 
bigger and tougher ones in the future. 


CHANGE WITHOUT GROWTH 


HE second of the three trends is per- 
T haps less obvious. It relates not to in- 
dustrial change, but to industrial growth. 
Change has been speeding up; growth, on 
the other hand, has been slowing down. In 
fact, growth stopped almost completely in 
the last long period of peace—the twenty- 
odd years between the two World Wars. 

Technology today isn’t working the way 
it should work and did work in by-gone 
years when the country’s state of health was 
not a matter of debate. At that time, when 
our growth was clear and uncontested, the 
old principle of a technological economy 
could be seen in its orthodox operation. 





Costs were first reduced through the appli- 
cation of technology, and then markets and 
production were expanded as a result of 
these lower costs. It was the magic pattern 
where, as prices went down, both wage 
rates and corporate earnings went up. 


In those years technology held the initia- 
tive. The new industrial efficiencies came 
first—lower prices and higher wages fol- 
lowed in their train. More recently, however, 
the reverse order has been attempted. The 
higher wages have been coming first—the 
work not of the engineer but of the union 
leader. But the lower prices haven’t fol- 
lowed—prices have been chasing wages up- 
ward. Too. much has been asked of tech- 
nology in much too short a time, and it has 
been forced back on the defensive. And 
when téchnology is on the defensive, our 
country’s growth is halted. 


Take then this situation of change with- 
out growth as it stood just before the latest 
war, add it to our new and higher rate of 
technical activity, and you have perhaps the 
picture which is facing us today. Admitted- 
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ly, some part of our wartime gain in total 
output may well be saved in future years. 
But one thing is certain. The actuarial sta- 
tistics of our industrial community are no 
longer what they were before. The life ex- 
pectancies of many manufactured products 
have been further shortened and their death 
rates have been further raised—and the 
equilibrium has probably not been greatly 
changed. The birth rates of new products 
also have been raised, and the investment 
manager can count on bigger gains as well 
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as bigger losses. For each greater risk of 
something old and shrinking, he has the 
greater promise of something young and 
growing. And, it should be added, he has the 
greater urge to shift from old to young— 
and the greater need of shifting promptly. 


THE DIRECTION OF THE CHANGE 


HE THIRD and last trend relates to the 

direction of this change. The rate of 
change has been speeding up, but it has not 
been raising total output in its once fa- 
miliar manner. And that is because tech- 
nology no longer is pushing straight ahead, 
but has been branching out in all directions. 


If technology were pushing only straight 
ahead, the products of all industry would 
change little from year to year and the com- 
panies which make them would also stay 
pretty much the same. Each company would 
gather skill within its art and each would 
use technology to reduce the cost and im- 
prove the quality of the same unchanging 
product. And also, by the growing control 
of materials, equipment, patents, and spe- 
cial know-how, each would entrench itself 
more strongly every year. 


But technology is growing more mobile, 
and hence the principle of entrenched 
strength is getting to be no better a protec- 
tion in commercial competition than was the 
Maginot Line in military warfare. For one 
thing, any defense can be made just so 
strong before the law of diminishing re- 
turns begins to take its toll. Technology can 
accomplish just so much if applied in one 
unchanged direction, and an economic limit 
is soon reached when unit sizes simply are 
made larger or machines are merely geared 
to higher speeds. 


A second weakness in entrenched defense 
is that it offers scant protection against 
product obsolescence. Obsolescence of this 
sort rarely makes its attack directly from 
the front, but more often simply circles 
around the opposition. Thus, the product of 
the old-line manufacturer may be quite safe 
from the threat of something similar being 
offered at a lower price by some familiar 
competitor. But it has become more vulner- 
able, however, to some quite dissimilar prod- 
uct which may perform the same function 
in a better or cheaper way and which—to 
add insult to injury—may be offered by 
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some company not even recognized as a 
competitor. 

Thus it is that the pattern of all industry 
has become less and less a series of parallel 
grooves, in each of which some one group 
of companies pushes steadily ahead. To be 
sure, the grooves can still be seen, and some 
of them are still being worn deeper and 
deeper. But technology has been moving 
sideways as well as forward and the pat- 
tern no longer is the same. It is more and 
more being criss-crossed by lines which 
trace the movement of company after com- 
pany out of its old groove into some new 
one where it never was before. 


This invasion of new territory has been 
going on for many years. It was, of course, 
the means by which the chemical industry 
has grown so fast—as will be testified by 
every manufacturer of textiles, varnishes, 
drugs, and almost anything else that you 
can name. But this move is not one-sided. 
The oil companies are becoming major fac- 
tors in chemicals, and the rubber companies, 
hit by synthetics, are striking back in plas- 
tics. And in plastics, General Electric al- 
ready is the biggest operator. But we also 
see electric appliances of the G.E. type now 
made by manufacturers of automobiles and 
textile machinery, and even by flour com- 
panies such as General Mills. 


Old and sluggish industries, such as rail- 
road equipment, have been enlivened by in- 
vaders from the motor industry, such as 
Budd and General Motors. American Home 
Products, a manufacturer of drugs, has add- 
ed foodstuffs to its line. Owens-Illinois still 
makes bottles, but has a big new interest in 
textile fibers and building insulation. And 
National Aniline, a producer of dyestuffs, 
now makes a soapless soap which, in turn, is 
sold by Heinz, a pickle-maker. 


NEW TECHNIQUES IN RESEARCH 


ECHNOLOGY at one time like indus- 
i. try, also moved in grooves. If present 
trends in research are any guide, however, 
the coming years will not be marked by the 
further ascendancy of any single branch of 
technology, whether of the old, conventional 
type, or of some new type such as electronic 
or biological engineering. Instead, the fu- 
ture years are much more likely to be char- 
acterized by the further breaking down of 
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such barriers and boundaries as still exist 
between the present types of technology. 


Now this conclusion is not spectacular, 
and its significance is perhaps obscure. But 
let me illustrate what I mean. Chemistry 
and physics were once considered separate 
sciences, but we would have had no synthet- 
ic ammonia—which means both fertilizer 
and explosives—if chemistry hadn’t learned 
from physics the principle of the phase rule 
and the other laws of thermodynamics. 
More recently, the miracle of the atomic 
bomb was made possible only because of the 
closest sort of collaboration among the 
greatest variety of technologists. And this 
merging of the sciences still has far to go. 
Architecture, which was once part of civil 
engineering, will take on a new vigor only 
when it turns first to the chemical engineer 
for new materials of construction and then 
to the mechanical engineer for the new 
methods of fabrication which new materials 
always require. This closer union of the 
engineering arts is being accompanied, 
moreover, by a more intimate relationship 
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THE INDICATED POLICY OF INVESTMENT 


UT OF all this welter of invasion, com- 

bination, and confusion, what pattern 
emerges to guide the investment manager? 
The answer is none—except change. Change 
that will come in greater quantity and in 
greater variety. Change that will be hard to 
forecast and difficult to weigh. And even if 
you can predict that some product is on the 
winning side, you must tie your forecast for 
that product to the investment outlook of 
some specific company. 


This distinction between product and 
company is most significant. Suppose, for 
example, you’ve found an adverse trend. 
Suppose you’ve satisfied yourself that some 
product has already passed its peak. Should 
you then sell at once your interest in the 
company which makes that product? Per- 
haps so, but such action doesn’t always pay. 

First, your forecast may at some late 
day be right, but if you’re right too soon, 
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you might as well be wrong! Your adverse 
trend may be so slow in coming that your 
company thrives for years despite it. It is 
all too easy to under-estimate the momen- 
tum of a large and going industry and to 
misjudge the vitality of a business which 
has passed its prime. 

Secondly, your downward trend may be 
offset, either temporarily or for many years, 
by the upward move of something else. For 
example, an unexpected war may give a 
strong and sudden lift to the cycle of gen- 
eral business. 

And this same warning applies in equal 
measure to purchases as well as sales. Sup- 
pose you find a company with a new product 
of unquestioned merit, and suppose you 
wish to back it strongly. Be wary if that 
company has nothing else to sell. Its rise in 
profits may be meteoric for a while, but me- 
teors go down as well as up. Of course, some 
new product may be added, but the cost of 
making inventions has risen with every- 
thing else. It almost always takes longer and 
costs more than first estimated, and success 
in research is more and more a matter of 
having money enough to see it through. For 
this reason, the life expectancies of small, 


one-product ventures are becoming shorter, 
as shown by the low market prices their 
earnings now command. Contrariwise, the 
development of inventions today is passing 


more into the hands of companies big 
enough to finance them from the pre-tax 
earnings of their well-established products. 


Approach the problem from any angle, 
therefore, and the answer always seems the 
same. The soundest companies are those 


which, through diversification of markets 
or products, have the broadest base of con- 
sumer demand. But those companies will 
not remain sound for long unless that base 
is continuously reinforced against the 
steady erosion of technological change. It 
is no more possible to maintain the profits 
of a company without new products than it 
is to perpetuate a family name without new 
children. 

Hence, the only investment policy that 
seems suited to our changing future is the 
policy of backing companies which are 
soundly financed, soundly organized, and— 
most important of all—soundly managed. 
And one of the best tests of sound manage- 
ment, at least in the field of industry, is its 
attitude toward research. In industry as in 
war, the only sure defense now lies in a 
strategy of attack. Of course, research often 
ends in costly failure; it is always risky to 
seek new products and to reach out in un- 
familiar markets. Paradoxical though it 
sounds, however, the most conservative atti- 
tude toward profits today is a policy of de- 
liberate risk-taking. The biggest gamble is 
to do no research at all. 


This, then, is to concede that new prod- 
ucts and new industries will rise in greater 
number, but to warn that the forecasting 
and the choosing of them are getting more 
risky all the time. It is to advise distrust of 
all predictions which are overly precise or 
look too far ahead. In short, it is to urge 
that you renew once more your faith in a 
principle you already know—that invest- 
ment security is greatest when investment 
hazards are most widely spread. 


BEST TALL TALE OF THE TRUST CONFERENCE 


Down around Denham Springs, Louisiana, they tell 


about the man whose will bequeathed four cases of 


champagne and requested that his friends use it to cele- 


brate his passing with a good party, instead of mourning 


rituals. They followed his request in such a big way — 


including the officiating clergy — that the next morning 


no one could remember where they’d buried the corpse 


and they say they haven’t found him yet. 
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think you will find him helpful. 
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66 UR object,” stated Thomas Roy Jones, 

president of ATF Inc., Elizabeth, N.J., 
manufacturers of type and printing presses, 
“is to tell the economic story of industry 
and drive home the idea of the inter-depen- 
dence of each group in American society.” 
With this objective in mind, ATF ran a 
series of pilot tours through their plant last 
spring. Opinion moulding groups in the area 
were invited in for a look at the premises 
and an explanation of where and how the 
company spent its sales dollars. 


The results of the test tours last spring, 
as recorded by Opinion Research Corp., 
were so satisfactory that ATF scheduled a 
regular series that began in September. The 
current tours reflect the time and careful 
preparation that was expended on them. The 
opinion report on the first of the new tours 
evoked comment from the research organi- 
zation that the test results are “far and 
away the best we have obtained to date on 
our checks of plant visit effectiveness.” 


ATF executives felt that the employee 
and his family should understand the role 
a stockholder plays in a business, and the 
need for capital; the stockholder should 
know the problems of management and the 
workings of the company in which he has 
invested his money; the customer should 
have a clear conception of how the goods 
he buys are manufactured; and the public 
in general should appreciate the social as 
well as the dollars and cents contributions 
a company makes to the living standards of 
its community. 


TouR TECHNIQUE 


O cover these points graphically, the 
executives chose their own company as 
a typical example. A carefully chosen list of 
thought-leaders including clergymen, stock- 
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ECONOMIC FACTS OF 
BUSINESS 


Successful Dramatization by 
Tour and Discussion 


holders, educators, civic groups and em- 
ployees’ families were invited to attend the 
tours and have lunch with company execu- 
tives. Guests were assembled in a confer- 
ence room and welcomed by a representative 
of management who spoke on the purpose 
of the visit and briefly outlined the com- 
pany’s history and organization. The Comp- 
troller then explained the stockholder’s re- 
turn on his investment, the employee’s 
share of the sales dollar, the problems of 
materials and expenses, etc. 


After these two short talks, the visitors 
were divided into small groups and escorted 
through the plant by carefully briefed 
guides. Much of the economic information 
presented in the previous talks was recapitu- 
lated by the guides and brought home by 
devices such as price tags on various ma- 
chines to reemphasize the large capital in- 
vestment required to furnish jobs and run 
the business. 


At the conclusion of the trip around the 
plant, the guests reassembled in the confer- 
ence room for lunch and a discussion period 


ATF president Thomas Roy Jones addressing 

a group of industrial physicians after a tour. 

Behind the speaker is the ingenious machine 

ATF uses to — a of its sales 
ollar. 





Visiting clergymen watch the manu- 
facturing processes. 


with top executives. Mr. Jones, company 
president, reemphasized the distribution of 
the company’s income dollar with a machine 
which received 100 pennies at the top and 
distributed them proportionately to em- 
ployees, stockholders, management, etc. 


The- open question period at the conclu- 
sion of Mr. Jones’ talk gave the clergymen, 
educators, or whatever thought-influencing 
group was present, an opportunity to query 
top management on any subject they 
wished. ATF feels that it is helping itself 


and its community by spreading the eco- 
nomic facts of its business among neigh- 
bors, and creating an atmosphere of mutual 
understanding and cooperation. 


SUCCESSFUL TOUR RESULTS 


HE best yardstick of the success of 
T their policy of employee and community 
relations is a long record of industrial 
peace. Neighbors think that ATF is a good 
place to work, and realize the contribution 
. of industry to the community. These tours 
have played no small part in creating this 
relation with the public. In mentioning the 
phenomenal results recorded in a series of 
post-tour interviews, Opinion Research Corp. 
noted that 100% of respondents recalled the 
salient economic facts and almost the exact 
figures stressed by management during the 
tour and after-lunch discussions. The im- 
pression left on visitors can best be de- 
scribed in their own words: “Industry has 
made quite a change from the public-be- 
damned attitude.” “The happy atmosphere 
“ among employees at the plant.” “An indus- 
try not only taking great pains with their 
work, but proud of their place.” 
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Bank Public Relations School 
To Be Established 


STABLISHMENT of a Bankers School of 

Public Relations under the sponsorship of 
the New York State Bankers Association in 
cooperation with Syracuse University and de- 
signed “to acquaint bankers with the prob- 
lems of public relations and to educate them 
in the proper handling of such relations in the 
broadest sense,” was announced last month at 
the association’s mid-winter meeting by Har- 
old F. Klein, vice president, Brooklyn Trust 
Company, and chairman of the association’s 
Committee on Public Relations. 

The public relations school, scheduled to 
open next summer, is unique in the banking 
field and will be exclusively for officers and 
employees of banks. According to present 
plans, the three year course will involve one 
week’s residence at the university each year 
and extension courses to be completed at home. 

It is unlikely that banking will rely on its 
own public relations men to furnish instruc- 
tors, but rather will draw professional edu- 
cators and topflight public relations counselors 
from other industries with more practical 
experience in this field. 

The program’s purpose will be to acquaint 
bankers with the problems and handling of 
human relations, including customers, em- 
ployees, the general public, and governmental 
contacts. The first year’s study would be basic 
fundamentals, the second year include clinical 
case studies, and the last year would be devoted 
largely to research projects and seminars. A 
certificate will be awarded at the conclusion 
of the final year of study. 

Registrants are to submit examples of their 
own banks’ advertising, publicity and public 
relations work. These examples provide an 
exhibit of contemporary public relations meth- 
ods and form a concrete basis for examination 
and study. 

Subjects which have been listed for study 
at the first session, include the following: 
Business English, advertising, press relations, 
radio, employe relations, customer relations, 
community relationships and Governmental re- 
lationships. 

The association is seeking to develop the 
special knowledge of bankers in this field, as 
distinct from the mere knowledge Of banking 
operation itself. Through the lack of such 
knowledge, and frequently through the absence 
of a recognition of the need of permitting 
executive bank personnel to speak and act 
public-relations wise, banks generally have 
failed to “get across” to the public and often 
to their own employes. 
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DEATH, TAXES and YOUR BUSINESS 


Chapter V: Professional Partnerships and Creditors’ Rights 


GEORGE J. LAIKIN 


This is the concluding chapter in this series of articles. Specific 
forms and suggestions for drafting agreements will be included with the 
reprint of the entire series in one pamphlet, which will also contain foot- 
notes. Inquiries as to price and distribution of the pamphlet should be 
addressed to the publishers.—Editor’s Note. 


ROFESSIONAL and personal service 
P partnerships present special problems. 
The professional partnership has little by 
way of fixed assets, such as machinery, 
merchandise, fixtures and real estate. The 
earning power of such partnerships is de- 
pendent on personal services rather than in- 
vested capital. Its greatest asset is good 
will.*” Thus, a survivor-purchase agreement 
covering only the decedent’s interest in the 
partnership assets would produce little mon- 
ey for his family. The amount would hardly 
be adequate compensation for the contribu- 
tion which the deceased partner may have 
made to the success of the firm. 

Therefore, it has become increasingly 
common for professional and personal serv- 
ice partnerships to arrange, during life- 
time, for the payment to a decedent’s es- 
tate of an amount in excess of his pro rata 
interest in the physical assets. Some have 
arranged for the purchase of the decedent’s 
interest at a fixed price which covers both 
tangible assets and good will. Others have 
arranged for a continuation of the dece- 
dent’s share of the firm’s profits for a speci- 
fied period of time, after which the deceased 
partner’s interest in the firm is terminated. 
Still others use a combination of the two 
methods. 


TAX CONSIDERATIONS 


MPORTANT income and estate tax con- 
| siderations depend upon the method em- 
ployed. Where the surviving partners pay 
a fixed sum for the decedent’s interest, the 
tax results are similar to those applicable 
to the usual partnership survivor-purchase 
agreement. Where, however, the decedent’s 
estate is to receive a percentage of the prof- 
its for a stipulated period of time, the lan- 
guage of the agreement and the intention of 
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the parties will determine the tax conse- 
quences. 


Where a percentage of profits is to be 
paid to the decedent’s estate, the question 
involved is whether such payments are de- 
ductible by the surviving partners. This 
was considered in the leading case of Bull 
v. United States.°! The agreement between 
ship brokers provided that the estate of a 
deceased partner was to share in the firm’s 
profits until the end of the year in which 
death took place. The decedent had no cap- 
ital investment in the partnership. The Su- 
preme Court held that the income was tax- 
able to the estate of the decedent and not to 
the surviving partners, saying: 


Where the effect of the contract is that 
the deceased partner’s estate shall leave 
his interest in the business and the surviv- 
ing partners shall acquire it by payments 
to the estate, the transaction is a sale, and 
payments made to the estate are for the 
account of the survivors. It results that the 
surviving partners are taxable upon firm 
profits and the estate is not. Here, how- 
ever, the survivors have purchased nothing 
belonging to the decedent, who had made 
no investment in the business and owned 
no tangible property connected with it. The 
portion of the profits paid his estate was 
therefore income and not corpus. . 


Thus, under the rule of the Bull case, 
where the payments to the decedent’s es- 
tate are for the purchase of his interest, the 
surviving partners increase their own inter- 
ests in the firm and the income from which 
such payments are made will be taxed to 
them. Where, however, the decedent’s es- 
tate is to share in the partnership income, 
such income will be taxed to it and the pay- 
ments will be deductible by the surviving 
partners. 





APPLICATION OF RULE 


HE application of this rule to a given 
gf gentinnos depends upon the agreement. 
Thus, in Estate of Nutter v. Comm.,®? the 
members of a law partnership had agreed 
that a deceased member’s estate would, for 
a period of eighteen months, draw the same 
percentage of profits that the decedent had 
drawn while living. This division of profits 
was to be in payment of the decedent’s in- 
terest in the “capital, the assets, the re- 
ceivables, the possibilities and the good will 
of the firm.” The Board of Tax Appeals 
held that although the capital investment 
in the partnership was low, the transaction 
actually was a purchase of the decedent’s 
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interest in the business and that, hence, the 
payments were not deductible by the surviv- 
ing partners. 


In Miller Estate v. Comm.,®* the agree- 
ment was again construed to be one of pur- 
chase, thus precluding the deduction of the 
payments by the surviving partners. Here 
the decedent’s estate was to draw the same 
percentage of profits, for thirty months af- 
ter death, that he would have drawn had he 
lived. But, in drawing their agreement the 
partners spoke in terms of a purchase and 
sale rather than merely a division of profits. 


Pope v. Comm. also illustrates the im- 
portance of the language used in the agree- 
ment. Here the partners were operating a 
fire insurance business. The agreement be- 
tween them provided that the surviving 
partners “shall have an option upon the 
share or interest in the partnership of the 
deceased partner and the price to be paid 
therefore shall be the proportionate share 
of the deceased partner in the profits of the 
business for the three years succeeding the 
date of his decease.” This language indi- 
cated a purchase and, hence, the payments 
to the decedent’s estate were not deductible 
by the surviving partners. 


RELAXATION OF RULE 


HERE appears to be a relaxation of the 
T “purchase” rule in recent decisions of 
the Tax Court. Thus, in Estate of Bellinger 
v. Comm.,®* the agreement between the law 
partners provided for a continuation of the 
decedent’s share of profits to his estate. The 
sharing of profits after death was to be in 
full satisfaction of all of the decedent’s 
rights in the firm “business, clientele, prop- 
erty and assets, of all and every character.” 
The Tax Court nevertheless held that such 
payments constituted income to the estate 
(and hence deductible by the surviving 
partners). The Tax Court took notice of the 
fact that the capital involved in the law 
partnership was nominal and that the pay- 
ments to the estate were actually payments 
of income and not a return of capital. 

A similar attitude is reflected in Coates 
v. Comm.,** involving an accounting part- 
nership. The agreement provided that the 
estate of the deceased partner was, for a 
period of five years after his death, to draw 
the share he would have been entitled to 
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had he lived. The agreement was silent as 
to whether or not the division of profits was 
for the purpose of purchasing the decedent’s 
interest. The surviving partners claimed 
deductions for the payments made to dece- 
dent’s estate. The Commissioner, however, 
took the position that the payments were 
for the purpose of purchasing the dece- 
dent’s interest and, hence, were not deduct- 
ible. The Tax Court agreed with the part- 
ners. It took the view that language indica- 
tive of a purchase and sale was not present. 
It pointed out that the capital investment of 
the partners was negligible and that the 
consideration for the payments was the mu- 
tual obligations assumed by the parties in 
entering into the partnership agreement, 
rather than the purchase of the decedent’s 
interest at death. The Tax Court did not 
consider good will as a factor on the ground 
that the good will of a member of a personal 
service partnership does not survive his 
death. Since the arrangement was one 
whereunder the decedent’s estate was to 
continue as an income recipient, the income 
was properly taxable to the estate and de- 
ductible by the surviving partners. 


The Coates case was followed in Madden 
v. Comm.*® Here, too, the agreement was si- 
lent with respect to the purchase of a dece- 
dent’s interest in the assets and good will. 
The members of the law partnership had 
agreed to pay to the widow for a specified 
period of time, decedent’s share of the part- 
nership income. The Court held that the 
payments constituted taxable income to the 
widow and were not a return of capital. The 
payments were deductible by the surviving 
partners. The Tax Court said: 


Since the agreement of 1939 dealt mere- 
ly with the distribution of income of a con- 
tinuing partnership and was in no sense a 
purchase of the decedent’s interest in the 
partnership and its tangible assets, the re- 
spondent erroneously increased the gross 
income of the respective petitioners by the 
amounts distributed, pursuant to the 1939 
agreement between the partners in the tax- 
able period involved.99 


CARRYING OUT INTENTION 


F it is the intention of the parties that 
the payments made to the decedent’s es- 
tate shall be deductible by the survivors, 
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then, according to the foregoing cases, the 
agreement should avoid any language upon 
which a purchase and sale may be predi- 
cated. The consideration for such an agree- 
ment might best be expressed as the mutual! 
undertaking of the parties to make certain 
payments in the event of a death. Such pay- 
ments should preferably be in the form of 
a percentage of firm profits. This will 
strengthen the “income” theory. The pay- 
ment of a fixed sum in installments may 
raise the question of whether a purchase 
and sale is present. If the payments are con- 
strued to be for the purchase of decedent’s 
interest they will not be deductible by the 
surviving partners nor constitute taxable 
income to the estate of the decedent. 

The fact that the estate is subject to in- 
come tax on that which it receives from the 
partnership does not relieve it from the need 
of paying an estate tax thereon. The estate 
tax is based upon the discounted value of 
the future income payments as of the date 
of death. Sec. 126(c) of the Internal Rev- 
enue Code, however, permits the estate tax- 
es to be offset against the future income tax. 

The uncertainty with respect to the 
amount of income that will be received by 
the decedent’s family where the agreement 
calls for a continuation of the division of 
profits may make this approach undesirable. 
From the point of view of the decedent, 
certainty of amount may be of major, and 
tax considerations of lesser, importance. 
Moreover, depending upon the size of the 
decedent’s estate, it may be less expensive 
to pay an estate tax upon the proceeds of 
the sale of decedent’s interest, rather than 
pay an income tax on the division of profits. 

The tax problems can be avoided or min- 
imized through the use of survivor-pur- 
chase agreements funded by life insurance. 
The survivors can thus protect themselves 
and the interests of the decedent in a sim- 
ple and eronomical manner. The family of 
the decedent will be assured of receiving 
the stipulated amount. Such a procedure 
permits certainty in personal planning.'° 

CREDITORS’ RIGHTS 
DISCUSSION of survivor-purchase 
f Rtetiaben would be incomplete with- 
out considering the rights of creditors. 
There are no cases or rules of law directly 
in point. However, based upon general prin- 
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ciples of law, certain conclusions can be 
drawn. 

A decedent’s estate is liable for his debts 
and obligations whether it contains the bus- 
iness interests as such or cash received upon 
the sale thereof. If, however, the proceeds 
of life insurance procured for the purposes 
of the agreement are to be paid directly to 
the decedent’s widow or other related bene- 
ficiary, such proceeds may be exempt from 
the claims of creditors, depending upon lo- 
cal law. Many states expressly exempt in- 
surance proceeds, up to certain limits, pay- 
able to certain classes of named benefi- 
ciaries.'°' However, since there are many 
dangers in paying the proceeds directly to 
the decedent’s beneficiaries, such arrange- 
ments are not generally recommended.! 
Actually, if the claims of creditors are so 
pressing as to require the protective shield 
of life insurance exemptions, it may very 
well be that the business interest has little 
value and the problem of creditors’ rights 
with respect to survivor-purchase agree- 
ments is entirely academic. 

In the case of an agreement between a 
sole proprietor and his successor, funded 
by insurance purchased by the successor, 
creditors of the sole proprietor cannot then 
reach such policies because he does not own 
them. They are owned by the successor. 
However, after the death of tHe sole pro- 
prietor and the consummation of the sur- 
vivor-purchase agreement, his creditors can 
reach the proceeds upon receipt by his es- 
tate in payment for his business. At this 
point, however, the funds have lost their 
identity as life insurance proceeds and con- 
stitute merely cash in the estate of the de- 
cedent. 


The creditors of the successor could, be- 
fore the maturity of the policies at death, 
reach the cash value thereof. The policies 
are treated as any other assets of the suc- 
cessor. After the death of the sole proprie- 
tor, the successor’s creditors could reach 
the proceeds prior to the consummation of 
the agreement. They could also reach the 
business interest after it has been acquired. 


PARTNERSHIP QUESTIONS 


PYNHE creditors of a partnership have cer- 
tain rights which may have a bearing 
upon survivor-purchase agreements. The 
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members of a partnership are jointly and 
severally liable for all of its debts.1°* The 
estate of a deceased partner continues liable 
for all debts incurred up to the date of 
death. In fact, liability may continue after 
death if under the particular partnership 
agreement the estate of the decedent is to 
continue as a partner, or if there are long 
term obligations outstanding at the time of 
death.!°* The mere fact that the partnership 
is dissolved at death, as is required by the 
Uniform Partnership Act, will not prevent 
the creditors of the partnership from pro- 
ceeding against the estate of the decedent 
for full satisfaction of their claims.1% 


A partnership creditor may proceed di- 
rectly against the decedent’s estate for the 
collection of a partnership debt regardless 
of the solvency of the partnership and the 
surviving partners.!°® This rule differs from 
that applicable during the lifetime of a 
partner when creditors must first seek sat- 
isfaction from the partnership assets be- 
fore they can proceed against partners per- 
sonally,107 
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Thus, partnership  survivor-purchase 
agreements must contain express provision: 
protecting the estate of the decedent. The 
surviving partners should undertake to pa) 
all partnership debts and indemnify the es- 
tate of the decedent against all possible lia- 
bilities arising out of the operation of the 
partnership. Moreover, the amount of life 
insurance used to fund the agreement should 
not only be sufficient to pay for the de- 
ceased partner’s interest but should also 
provide a “cushion” wherewith to meet the 
claims of creditors. However, the undertak- 
ing by the survivors to indemnify the dece- 
dent’s estate may be of little value if the 
survivors are not solvent. 

The creditors of a deceased partner may, 
as in the case of a sole proprietor, reach 
the funds received by the estate upon the 
consummation of the survivor-purchase 
agreement. Such creditors will not, how- 
ever, be able to reach the policies owned by 
the survivor on the life of the decedent. 
They belong to the survivor. 


Where the insurance premiums are paid 
out of partnership funds, a method general- 
ly not recommended, it is possible that the 
proceeds of the policies might be construed 
as belonging to the partnership and avail- 
able to all partnership creditors.!°° Under 
such circumstances there will not be funds 
wherewith to consummate the survivor- 
purchase agreements.) 

Where Partner A owns policies of insur- 
ance on the life of Partner B, A’s creditors 
can undoubtedly reach those policies prior 
to the maturity thereof just as they could 
reach any other asset belonging to A. 


AS TO CORPORATIONS 


ship survivor-purchase agreements is 
equally applicable to agreements between 


fee discussion with respect to partner- 


stockholders, except that ordinarily the 
stockholders are not liable for the debts of 
the corporation.14° Of course, if the corpo- 
ration becomes financially embarrassed, its 
shares may become valueless and the agree- 
ment unnecessary. 

If the corporate shares are covered by a 
stock retirement agreement, the solvency 
of the corporation both at the time pre- 
miums were paid and the agreement is to 
be consummated becomes an important fac- 
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tor. If the premiums are paid while insol- 
vent, the creditors may be able to follow the 
proceeds paid to the corporation at the death 
of a stockholder.!11 Moreover, since the pol- 
icies are assets of the corporation, corporate 
creditors can reach them the same as any 
other corporate assets. If, because of finan- 
cial conditions, the corporation has no sur- 
plus, it may be barred from consummating 
the agreement because of the rule obtaining 
in many states preventing a corporation 
from repurchasing its shares except out of 
surplus.1!2 


The creditors of an individual stockholder 
could reach his shares in the corporation, 
or funds received by his estate on consum- 
mation of the agreement. 


While there are many important reasons 
for using a trustee, it is not likely that the 
rights of creditors will be materially af- 
fected if the survivor-purchase agreement 
is trusteed. If written instruments trans- 
ferring the business interest and the poli- 
cies of insurance are deposited with a trus- 
tee, the rights of creditors may be more dif- 
ficult, but not impossible of enforcement. 


CONCLUSION 


ISE businessmen cope with the prob- 

lems of death and taxes during life- 
time—before it is too late. Survivor-pur- 
chase agreements are entered into with suc- 
cessors, partners or fellow stockholders for 
the purchase of the business interest at 
death. A formula for determining price is 
agreed upon. The price, if fair, will be ac- 
cepted for Federal estate tax purposes. 


Wherever possible, life insurance is used 
to fund the agreement. The survivors are 
thus provided with money to purchase the 
decedent’s interests and the latter's family 
is assured both of a fair price and payment 
in cash. Tax money is provided; forced sales 
are avoided. There has been good sound 
business planning. 


Hundred Million New Business 


VER $100,000,000 of new personal trust 
business was obtained by Security-First 
National Bank of Los Angeles in the first ten 
months of last year. In passing the $100,000,- 
000 mark, the bank obtained 1967 wills and 
424 pieces of immediate fee business, aggregat- 
ing $102,067,555. This exceeds the amount 
of business done in the first ten months of 
1946 by more than $8,500,000. 


According to George M. Wallace, Chairman 
of the Board, this is the second consecutive 
year that the bank’s new trust business total 
has exceeded the $100,000,000 mark and the 
third year of uninterrupted gain since the in- 
ception of their “small estates” plan early in 
1944, 


Total new business obtained thus far has 
amounted to over $365,000,000. More than 8,000 
will appointments and immediate fee accounts 
are represented. 


Credit for this activity was attributed by 
Mr. Wallace to the basic appeal of the small 
estates program itself, excellent work by the 
staff of the trust department and its trust 
advisors, good relations with the Bar, and 
wholehearted support from the bank’s 124 
branches. Mr. Wallace revealed that the bank 
used or retained 922 individual attorneys or 
law firms last year as counsel for trust work. 


Security-First National’s trust department, 
headed by L. H. Roseberry, handles the largest 
amount of trust business West of Chicago. 
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ESTATE ANALYSIS 


in ACTION 


HEMAN T. POWERS 


Powers System of Estate Analysis, Cleveland 


N attorney subscriber recently re- 
Fetes that more space be devoted in 
this column to solutions and less to empha- 
sizing how attorneys, trustmen and life un- 
derwriters can make more money through 
collaboration and estate analysis. In connec- 
tion with this alleged over-emphasis on 
profit, he concludes with a statement that 
he considers the interests of his client to 
be of prime importance. 

I appreciate and have a deep respect for 
any candid comment of this nature, for in 
the final analysis, frank interchange of 
opinion usually produces sound, practical 
ideas. I am making my reply to this sub- 
scriber through this medium instead of di- 
rectly, because it affords me the opportunity 
to extend it to many other attorneys as well 
as life underwriters and trustmen. 

We practice law, render fiduciary services 
or write life insurance to earn enough mon- 
ey to support our families and in addition 
thereto to create a surplus. With a relative- 
ly small number of exceptions, we all seek 
to serve the interests of our clients or cus- 
tomers, as the case may be, but the manner 
in which and the extent to which we endeav- 
or to serve such interests is usually predi- 
cated on whether or not it is profitable. 

Some of us, undoubtedly, overemphasize 
philosophy in our business or profession at 
the sacrifice of an adequate return for our 
time, effort and ability, while others, too 
often, give only lip service to a philosophy 
unless its acceptance and practice are profit- 
able. When, however, profit and philosophy 
can be joined together, we have a propitious 
wedding. 

Let me, then, define what in my opinion 
are the interests of your clients (or cus- 
tomers) and what the serving of these in- 
terests involves. 
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INTERESTS TO BE SERVED 


N estate owner consults his attorney or 
A trust officer or an underwriter with 
regard to a will, trust or insurance because 
he is seeking to make the best provision in 
his power for those dependent upon him. 
The welfare and happiness of these objects 
of his affections are, therefore, his interests. 


The welfare and happiness of the estate’s 
beneficiaries will depend upon what they 
can buy in terms of rent, food, clothing and 
any other things essential to the mainte- 
nance of a given standard of living. Their 
income, therefore, will depend upon the na- 
ture, as well as the value, of the residual 
estate, upon the ability of its assets to pro- 
duce income persistently, and lastly upon 
the income remaining after all fixed ex- 
penses such as mortgage interest, mainte- 
nance costs and income taxes. 


It is my thesis that unless the attorney, 
trust officer or life underwriter predicates 
his advice on a knowledge of the probable 
ability of the combined residual estate and 
life insurance to make an adequate contribu- 
tion to the needs and wants of the benefi- 
ciaries, he is not serving the interests of the 
estate owner. 


I have in mind in this connection a trust 
officer in a city with a population of approx- 
imately 300,000, whose department has 
adopted the policy of making no comments 
with regard to a will or trusts for prospec- 
tive customers or for an attorney, without 
a preceding meticulous analysis of the es- 
tate of the testator or donor. He advised the 
local attorneys and life underwriters of this 
policy. In a recent communication, he tells 
of a lawyer who brought in a will in its final 
form, ready for execution, for review and 
comments. Upon the trustman’s polite re- 
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fusal to comment on the instrument without 
a preceding analysis, the attorney cheerful- 
ly agreed to assemble the necessary data 
and information and place it in his hands. 
As a result of the analysis, the attorney 
deemed it advisable to redraft the will. The 
trust officer reports that the attorneys who 
bring him wills or trusts for review are now 
accompanying such instruments with the 
information necessary for an analysis. 


A life underwriter tells me this story. On 
authority from an estate owner, he con- 
ferred with the attorney who, in the course 
of their conversation, mentioned that he had 
drafted a very simple will for this client 
within the last year, and, in his .opinion, 
the individual had no particular estate prob- 
lem since his holdings were so small that 
the State and Federal taxes would be neg- 
ligible, if any at all. To his amazement and 
admitted chagrin, the underwriter showed 
him that (1) the estate was 2% times 
greater than the attorney had estimated it 
to be, and that the State and Federal taxes 
were substantial; (2) the combined taxes 
and other cash requirements were three 


times the liquid assets; (3) the estate own- 
er, three years previously, had made an oral 
gift of a portion of his business to his wife 
and brother-in-law, but had made no record 
of the transfer and had not included the in- 
come from such theoretically transferred 
property in his income tax returns. 


WHO SHOULD PLAN? 


T is also my thesis that neither the attor- 
| ns the trust officer nor the life under- 
writer is serving the interest of his client 
(or customer) if he neglects to see that the 
four primary elements involved in planning 
an estate are competently combined. These 
elements are (1) general property, (2) 
media of transfer, (3) life insurance and 
(4) management, in such a manner that the 
estate owner’s objectives, consistent with 
the possibilities of the estate, will be ac- 
complished 

Who should plan the estate—the trust 
officer, the life underwriter or the attorney? 
I have laid emphasis on the collaboration of 
the attorney, trust officer and insurance un- 
derwriter, each one of whom is trained in 


When your customers visit this 
land of the Golden West tell 
them they'll find the same 
friendly hospitality with us that 


they've always found with you. 


THE HOME OF (eeaonalizedl TRUST SERVICE 


LARGEST TRUST BUSINESS IN THE WEST 


NATIONAL BANK 


SECURITY-FIRST 
of Los Angeles 


HEAD OFFICE, SIXTH and SPRING STREETS 


FEBRUARY 1948 





his special area of service. I have not advo- 
cated this joint effort in order to please 
those who are engaged in each of these lines 
of endeavor, but rather because the inter- 
ests of the estate owner demand the ser- 
vices of qualified specialists, and because I 
believe a disservice is rendered if any one 
of the specialists invades the other’s area. 


AREAS OF MISUNDERSTANDING 


ROM personal observation, the lack of 

understanding between Bar members 
and non-members, as it relates to estate 
analysis and planning, is primarily attribu- 
table to six factors: 

(1) The mistaken idea of the non-members 
that their prestige will be jeopardized 
and their desire to impress the estate 
owner with the breadth of their knowl- 
edge and ability to perform miracles. 
The attorney in some instances is in- 
completely equipped by study and expe- 
rience in estate matters, adequately to 
discuss the situation or perform the 
service that it requires. 
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The condescending attitude of some at- 
torneys — not the majority, the intol- 
erant manner of others or the plain 
garden variety of hostility on the part 
of still others, which is responsible for 
the reluctance of non-members of the 
Bar to bring the estate problems of 
their mutual clients to the lawyer. 
The unauthorized (usually unintention- 
al) practice of the law and the assump- 
tion of the non-member of the Bar of 
all of the usual prerogatives of the at- 
torney except, perhaps, the drafting of 
the instruments. 

The predominant influence of the non- 
member’s bias to sell his life insurance 
or service, which leads to conclusions 
that are not based on sound premises 
and which the attorney in the interest 
of the client is compelled to negate. 
The competition between the fiduciary 
institution and the attorney for the ap- 
pointment as executor and/or trustee, 
with the result that often a trust client 
who has been referred to an attorney 
is influenced to name an individual or 
such attorney instead of the bank. 


Whatever may be the cause, and whether 
or not there is any justification therefor, 
the penalty for this lack of collaboration is 
borne by either the client or those for whom 
he is seeking to make provision. Whatever 
may be the cause, it will not only be profit- 
able to the estate owners and their benefi- 
ciaries, but likewise profitable to those who 
serve them, if the members of all three 
groups adopt a mental attitude that makes 
for collaboration, and put it to work. 

Let me conclude with this answer to the 
attorney subscriber. The majority of the 
solutions to estate problems are merely the 
result of applying common sense and an un- 
derstanding of pertinent laws to the prob- 
lems that a meticulous analysis discloses. 
If the philosophy which I have outlined is 
practiced more wealth and future purchas- 
ing power will be conserved and a better un- 
derstanding between the groups result. 


NEW YORK COMMUNITY TRUST appropriations 
for charitable purposes in 1947 totaled 
$594,019, the largest annual distribution ever 
made. The funds went to 189 beneficiary or- 
ganizations in 22 states and overseas. Manage- 
ment of the Fund is in the hands of 17 banks 
and trust companies in New York, Brooklyn 
and Westchester. 
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Investments, Accounting, Insurance Discussed 
at Banking Law Section 


HE Banking Law Section of the New 

York State Bar Association met on 
January 22nd at The Waldorf-Astoria Ho- 
tel in New York City. DeBanks Henward, 
vice president of the Syracuse Trust Co., 
and Edward Cristy, Rochester attorney, 
were re-elected chairman and _ vice-chair- 
man, respectively, of the Section. 

In his discussion of “The Prudent Rule 
for Investments, Pro and Con,” Bascom H. 
Torrance, vice president of City Farmers 
Trust Company, New York, observed that 
two advantages claimed for the rule, select- 
ed for emphasis because of present low in- 
terest rates, are: (1) opportunity for a 
wider diversification of investments, and 
(2) possibility of more reasonable income. 
As an example, Mr. Torrance supposed a 
trust of $100,000 for a widow with two de- 
pendent children, which invested in A-rated 
legal bonds in 1927 would have produced 
about $5,000: by 1937, the net spendable 
income was $3,900, a reduction of 20 per 
cent; and, by 1947, after Federal taxes, the 
net spendable income was down to $2,600, 
with the cost of living nearly 60 per cent 
higher than in 1937. The claim for better 
diversification and better income under the 
Massachusetts rule through having avail- 
able for selection a wider range of bonds, 
as well as preferred and common stocks, 
rests on good ground, Mr. Torrance as- 
‘serted. 

It is through the “purchasing power argu- 
ment’”’—the possibility of protecting against 
a decline in purchasing power — that the 
case for the prudent rule and for common 
stocks becomes less clear and the thinking 
often confused, Mr. Torrance declared. The 
present is a period of sharply reduced buy- 
ing power for the dollar, he said, but “‘pre- 
cedent suggests that a turn will eventually 
be reached, and when the fluctuation is in 
our favor there will be less talk about pur- 
chasing power and more about the dollar 
value of investments.” 

“Despite past variations in purchasing 
power, during all the years in which the 
law and the traditions of trusteeship were 
being developed,” Mr. Torrance recalled, 
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“no statute or court or custom has ever 
required a trustee to maintain the purchas- 
ing power of a trust at any given level.” 


Part of the reason for the absence of any 
such requirement, he suggested, “‘lies in the 
knowledge that so far no one has devised a 
sure means of doing so.” 


‘“‘PROBLEMS IN LIFE INSURANCE LOANS” 


MERE assignment to a bank of “all 
foes title and interest” in and to in- 
surance as collateral for a loan by the bank 
does not eliminate all problems of title, ac- 
cording to Dennis Brandon Maduro, New 
York attorney. To minimize them, the first 
step would be to place the sole and exclusive 
ownership of every right connected with 
the policy in the insured. Then there should 
be a transfer to the bank of these rights. 
Mr. Maduro pointed out that American Bar 
Association Form 10 probably gives the 
bank, by assignment, all the protection it 
requires. He queried, however, whether such 
protection extended to refunds in the event 
of suicide, refunds if the policies are void, 
beneficiaries’ rights of contribution or sub- 
rogation, if any, and similar matters. 


The loan and trust departments should 
get together, remarked Mr. Maduro, on the 
problems of foreclosure in the event of the 
death of the debtor where the bank is also 
the executor or trustee. An example of one 
problem to be faced is whether the loan 
should be paid out of the collateral or out 
of the estate. The answer may determine a 
loss of part of the insurance tax exemption 
and a loss of the deduction of the loan as a 
debt, as allowed under the New York Estate 
Law. 


“NEW LooK FOR ACCOUNTINGS” 


N order that the three main purposes of 
i] estate and trust accountings be fulfilled, 
there should be a periodic reappraisement 
of accounting methods, stated Robert A. 
Jones, vice-president of the Guaranty Trust 
Company of New York. While New York 
statutes and rules satisfy the requirements 
of information to interested parties and 
protection of the fiduciary, they have not 
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succeeded in diminishing undue delay in 
and costs of accountings. Mr. Jones strong- 
ly suggested that, due to the greater expe- 
rience of the clerks of the Surrogate’s 
Courts, inter vivos accountings should be 
transferred there from the Supreme Court, 
which at present has concurrent jurisdic- 
tion in the matter. 


An attempt should be made to simplify 
and unify the accounting forms which are 
so peculiar to each county in the State. 
With today’s estates of moderate size, low- 
er costs are important, pointed out Mr. 
Jones. Because of the present requirements 
and the costs of preparation, fewer ac- 
countings are made than would be wise. 


THE PEW MEMORIAL FOUNDATION, dedicated to 
religious, charitable, scientific, literary and 
educational purposes, was incorporated last 
month with a gift of 880,000 shares of Sun 
Oil Company common stock. On the day of 
incorporation the shares were valued at 
$50,160,000. The Foundation was created by 
the children of Joseph N. Pew, founder of the 
company. 


HE Trust Depart- 
ment of this bank 
is well equipped to 
handle all trust and 
estate matters with 
promptness and with 
most precise attention 
to detail. 
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Eldridge Heads N. Y. Fiduciaries 


WILLIAM A. EL- 
DRIDGE, vice pres- 
ident and trustee 
of Central Han- 
over Bank and 
Trust Company, 
was elected Pres- 
ident of the Cor- 
porate Fiduciar- 
ies Association of 
New York City at 
its meeting last 
month. Chester 
A. Allen, vice 
president of 
Kings County 
Trust Company, 
Brooklyn, was elected Vice President of the 
Association, and Erwin W. Berry, trust officer 
of Manufacturers Trust Company, was re- 
elected Secretary and Treasurer. 


WILLIAM A. ELDRIDGE 


J. Bryson Aird, vice president, Bank of 
the Manhattan Company, and John J. Graeber, 
vice president, The Chase National Bank, were 
re-elected to the Executive Committee. Rich- 
ard H. West, executive vice president, Irving 
Trust Company, was newly elected to mem- 
bership on the Executive Committee. 


The Corporate Fiduciaries Association of 
New York City is the oldest association of its 
kind in the United States, having been organ- 
ized in 1920 as “The New York City Associa- 
tion of Trust Companies and Banks in Their 
Fiduciary Capacity.” It adopted the present 
name two years later. 


A PENSION and profit-sharing annuity plan, 
paid for by the company and retroactive to 
June 1, 1947, was announced by the Dow Chem- 
ical Co. of Michigan. Guaranty Trust Company 
of New York is the trustee of the plan which 
will benefit 13,000 employees. Retirement is 
automatic at 65. 
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No “Delegation” in Investment 
Company Shares, Say 
Probate Judges 


ROADER use of investment company 

shares for trust fund investment is fore- 
seen as the result of recent action by Massa- 
chusetts probate judges. A question has existed 
in Massachusetts as well as elsewhere, as to 
whether such an investment would constitute 
improper delegation of authority by a trustee.* 


In November, 1947, the question was raised 
by a Guardian ad litem in connection with the 
accounts of trustees under a Suffolk County 
(Mass.) will. The accounts were allowed by 
the Hon. Frederick J. Dillon, First Judge of 
the Probate Court of Suffolk County. Follow- 
ing this development, Mayo A. Shattuck, noted 
Boston authority on trust law, suggested to 
Judge Dillon that it would be helpful to 
fiduciaries outside as well as within Massa- 
chusetts, if the question of delegation of 
authority could be submitted to the Probate 
Judges of Massachusetts at their annual meet- 
ing on January 10. This action was taken, and 
Judge Dillon has written Mr. Shattuck that 
sixteen of the twenty regular Probate Judges 
were present and discussed the matter. 


“T am now in a position to inform you,” 
Judge Dillon states, “that none of the Judges 
present have any objection to a trustee invest- 
ing in the type of securities mentioned. It was 
the unanimous feeling that the Probate Judges 
of this state, to keep abreast of the times, 
should recognize the fact that such purchases 
are not such a delegation of authority on the 
part of a trustee as would warrant an objec- 
tion on that score alone. The Judges reserve 
the right, however, to apply the ‘prudent man’ 
rule in every case, and the trustees will be held 
to the same rigid standard in the purchase of 
these securities as he would be in making other 
investments.” 


Cautioning that while this opinion in no 
sense implies a prejudging of any particular 
matter or case, Mr. Shattuck pointed out that 
it clearly indicates that the Massachusetts 
Probate Judges are prepared to regard invest- 
ment company shares exactly as they would 
any other security under the ‘Prudent Man’ 
Rule. 


This development is considered particularly 
helpful in small trusts, where it will permit 
broader diversification of basic investments to- 
gether with constant supervision at relatively 
low cost. 

See Trusts and Estates, July and August 1947, pp. 39, 


141, for articles by A. B. Stevenson, discussing this ques- 
tion. 
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— WHERE THERE’S A WILL — 


ENRY V. HUBBARD, nationally known 

architect and former professor at Harv- 
ard University, created a trust during his 
lifetime in which he reserved a power to ap- 
point the principal by will. Pursuant to this 
power, he provided in his will that this proper- 
ty is to become part of his estate, the bulk of 
which is to be held in trust to pay the income 
to Mrs. Hubbard during her life. 


The “disinterested” one of the trustees and 
executors — a cousin and Boston Safe De- 
posit and Trust Company — is given uncon- 
trolled discretion to determine when it is neces- 
sary and proper to make payments out of 
principal for the comfortable maintenance and 
support of Mrs. Hubbard in accordance with 
the standards to which she had been accus- 
tomed during marriage. She is entitled to the 
use of the home so long as it remains part of 
the trust, free of rent or other charge. Mr. 
Hubbard expressed a wish that the trustees 
retain the home so long as his wife desires to 
live there. 


Should the cousin survive Mrs. Hubbard, 
he is to receive the income from the trust. 
At the death of the survivor of the wife and 
cousin, the principal of the trust is to be paid 
to the issue of the cousin or, in the absence of 
issue, to the Massachusetts Institute of Tech- 
nology for instruction in city and regional 
planning. 


In providing that there must at all times 
be at least one “disinterested” executor and 
trustee, Mr. Hubbard defined that term as a 
corporation or a natural person not related to 
him by blood, marriage or adoption, who has 
no beneficial interest, present or future, in 
the estate or trust. 


OBERT B. NEWELL, president of Hart- 

ford National Bank and Trust Co., and 
member of several city commissions, gave to 
his wife his interest in their home which they 
owned as tenants in common and excluded this 
property from the power of sale, unless she 
joins in the deed, entrusted to his executor and 
trustee, the bank of which he was president. 
The rest of the estate is held in trust to pay 
the income to his wife during her life with 
a power in the trustee to use the principal 
for her “comfortable support and mainten- 
ance” in an emergency such as serious illness 
or depletion of income. 


Upon her death the principal is to be divided 
into as many shares as there are living chil- 
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dren and deceased children leaving issue 
surviving. The former group will take thei: 
share absolutely. Shares of the latter are to 
be held in trust to accumulate or apply the 
income of the part of each grandchild for his 
benefit until he reaches 21, at which time he 
is to receive his share of the principal. The 
interests of those dying before 21 are to be 
treated as if the grandchild had not survived 
the testator. The trustee’s compensation may 
be charged to income and principal as it may 
deem fair and equitable. 


LANTON WINSHIP, ex-Governor of Puer- 
to Rico and former Judge Advocate Gen- 
eral of the United States Army, gave bequests 
of $5,000 to Mercer University of Macon and 
$1,000 each to three namesakes. These be- 
quests are payable in money or securities. The 
rest of the estate is split into three equal 
shares. Each share is to be divided per capita 
among the descendants of each of testator’s 
three deceased brothers who are living at Gen- 
eral Winship’s death. However, a niece and a 
nephew will receive only $100 each because 
they are “well provided for in the way of 
worldly goods.” A total of twenty-three di- 
visions will thus be made. 


An advisory committee consisting of a 
nephew and two great-nephews shall deter- 
mine when the principal of the estate shall be 
distributed, how the executor—First National 
Bank & Trust Co. of Macon—may invest and 
the policy to be followed in treatment of un- 
developed lands. 


LMER UNDERWOOD, a pioneer in the 
development of news pictures, placed his 
entire estate in trust with his wife, son and 
First National Bank in St. Petersburg, Fla., 
to pay the income to his wife during her life- 
time. Upon her death the principal is to be 
distributed among his four children. The 
trustees are authorized to use principal for 
the wife’s well being, support and other sim- 
ilar purposes. Authority is given to invest 
within the scope of the Massachusetts prudent- 
man rule rather than under the Florida legal- 
investment statutes. 


A SHABBY OLD MAN, Balint Medgyesy, left an 
estate of more than $50,000 to the State of 
New York. At 80, he lived alone, having re- 
tired as a fur worker ten years ago and had 
never married. Rather than leave his fortune 
to charity he chose to give it to the people 
of the State where he had earned it. 
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— CAPITAL ECONOMY NOTES — 


PRODUCTION IN PHYSICAL TERMS as 
the year 1947 ended was close to the practical 
limit in volume and not capable of showing 
much growth in the near future, according to 
the Federal Reserve Bulletin. Demands for 
goods and services on the other hand were at 
exceptionally high levels so that, despite the 
large volume of production, inflationary forces 
continued dominant. 

Buyers were able to increase their expendi- 
tures further because they were receiving 
higher incomes, had large resources in the 
form of liquid assets built up during the war, 
and because they were able to borrow readily. 
The volume of bank loans to business enter- 
prises, to real estate owners and to consumers 
increased rapidly during the year and the 
rise more than offset the repayment of Federal 
debt to banks. Thus monetary and credit ex- 
pansion, already great, contributed to further 
inflationary developments. 


MONETARY AND CREDIT POLICIES here 
at home and abroad have received increasing 
official attention in recent weeks because of 
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persistent inflationary pressures. The raising 
of reserve requirements of members of the 
Federal Reserve System in New York and 
Chicago is another move by the monetary 
authorities to restrict the credit base and com- 
bat the forces of inflation. 


The increase in the rediscount rate at 
which member banks can borrow from the 
Federal Reserve Banks, also designed to help 
tighten the credit base, was another step in 
the upward adjustment in interest cost of 
short-term financing initiated in mid-1947, 
when Federal authorities altered the rate on 
Treasury bills which had been maintained 
throughout most of the war and post-war 
periods. 


Official price-supporting purchases of Treas- 
ury bonds by the Federal Reserve System are 
indicative of the determination of Treasury 
and Federal Reserve authorities to maintain 
Treasury bonds at or above par. Purchases 
of long-term Treasury bonds by the system, 
since support operations began in the second 
week of November, have been fully offset by 
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sales and redemptions of short-term Treasury 
obligations. Thus additions to bank reserves 
on which further credit expansion might be 
based have been avoided, according to the 
Monthly Review of the Federal Reserve Bank 
of New York. An added anti-inflationary 
weapon in the hands of government officials is 
an estimated cash surplus of $6 to $8 billion 
for the first quarter of the year. 


Official support purchases, however, are be- 
ing closely watched by private observers for 
evidences of a possible fundamental change in 
the trend of interest rates, stemming from 
increased demand for capital funds and a 
diminishing supply of savings. Some ob- 
servers feel that so long as support operations 
of Treasury bonds are maintained at present 
rates, the credit-restricting program will not 
have the full anti-inflationary effect. 

The change in the chairmanship of the 
Board of Governors of the Federal Reserve 
System which brought in Thomas B. McCabe, 
a banker and industrialist, to replace Mar- 
riner S. Eccles, who becomes vice-chairman, 
is generally interpreted as a political move 
rather than any indication of immediate or 
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radical change in fiscal and monetary policies, 
particularly with regard to support of the 
Government bond market. 


On the international front, the devaluation 
of the French france has posed a question 
whether the move will not force devaluation 
of the British pound and of the Canadian dol- 
lar in turn. The early reaction reported from 
Britain indicated that there is no intention or 
need to devalue pound sterling; however, 
the unpredictable reaction of other countries 
to devaluation of the franc will be a substan- 
tial consideration in later developments. 


THE EXTENT OF CHANGE IN INTEREST 
RATES since mid-1947 was reflected in the 
sale of a new issue of $60 million New York 
Telephone bonds late in January. The thirty- 
year bonds were sold to a banking syndicate 
at an interest cost to the company of about 
3.08 per cent, compared with an interest cost 
of 2.637 per cent in the sale of $125 million 
of thirty-five year bonds under the same mort- 
gage last July. 


Also demonstrated was the substantial de- 
mand for AAA-rated bonds when properly 
priced. The issue was quickly taken at the 
offering price which produced a 3.05% yield. 
The syndicate managers reported a broad gen- 
eral demand from all types of investors, indi- 
vidual as well as institutional. Contrary to 
their virtual monopoly of similar offerings in 
recent years, the largest insurance companies 
were reported taking only a nominal amount 
of the issue. 


LATEST TABULATIONS of the Association of 
Bank Women disclose that throughout the 
United States there are 5,636 women engaged 
in executive capacities in banks. In New York, 
twenty are associated with banks having de- 
posits in excess of $100,000,000. 
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— THE CAPITALABOR TEAM— 


Developments which have promoted, or promise to promote, mutual 
welfare of employees, employers and providers of capital tools. 


Cost of Living Bonus 


An excellent program to keep bank salaries 
in line with the cost of living recently com- 
pleted its first year of operation at the Fort 
Wayne (Ind.) National Bank. In announcing 
the plan in December 1946, President W. C. 
Laycock pointed out to employees that while 
the bank recognized that employees were being 
squeezed by rising living costs, and wanted 
to help, it felt that an aid program should 
be on a reciprocal basis, that “it is only 
proper that in the same spirit you join with 
the bank in the return trip to the starting 
point.” 


To achieve these objectives, it was decided 
to use as a base the Consumer Price Index 
published by the Department of Labor for 
June 1946. Payments are computed monthly 
by subtracting the June 1946 index figure of 
133.38 from the latest available figure, and 
allowing $1.50 for each point of difference. 
Thus the bonus will fluctuate directly with the 
cost of living. A potential index ceiling of 
166.6 was established. 


Anti-Inflationary Agreement 


Agreement by Labor to increase its output 
20% per man hour and per dollar of present 
wages and by Capital to hold net earnings 
available for dividends and surplus at a figure 
not to exceed the average for the past two 
years, to check the present inflationary trend 
has been suggested by Earl B. Schwulst, pres- 
ident of the National Association of Mutual 
Savings Banks, and executive vice president of 
30wery Savings Bank, New York. 


“The extra net earnings resulting from 
Labor’s increased output and from the volun- 
tary freeze of Capital’s profits would be di- 
vided in such a way that Capital would take 
not to exceed, say, 5% on such new investment 
(if any) as might have been required to 
effectuate the increased production. The re- 
maining net earnings would be divided 50% 
to Labor in the form of extra compensation and 
50% to the purchaser of a product or service 
in the form of a reduced price.” 


Employee-Management Committees 


Economist Ernest Dale, in a recent address 
before the American Management Association, 
commented that there are three major objec- 
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tives of employee cooperation with manage- 
ment. The first is economic, designed to 
raise the company’s revenue-paying capacity 
through cost reduction. The second objective 
of cooperation is technical, disseminating and 
utilizing information, and as an instrument 
of communication. The third objective is 
social. 


Employee-management cooperation tends to 
function best in those fields in which a sub- 
stantial mutuality of interest already exists. 
The areas most frequently included the fol- 
lowing: furthering employee understanding 
of company policy, elimination of waste and 
defective work, regular attendance, employee 
insurance plans, quality control, job evaluation, 
lateness. Areas of wages, hours and those 
other topics subject to frequent disagreement 
are not generally dealt with by cooperative 
committees. 


Employee-management cooperation appears, 
on the whole, to have aided in more intelligent 
living together and reduction of disputes. Only 
a small proportion of the companies ques- 
tioned in a recent survey of manufacturing 
companies) felt that the limit of cooperation 
had been reached. I often heard from employ- 
ees such comments as these: “I got myself 
quite an education on the committee.” “You’re 
getting somewhere when yov’re sitting with 
your feet under the same table as the com- 
pany president.” “We did a lot on (accomplish- 
ment mentioned), for the other fellows, for the 
company, etc.” “Now we know what the score 
is.” “A fellow can still feel part of the 
company.” 


Employee Partners 


A working partnership that has increased 
production and profit for workers and stock- 
holders is in operation at a Chicago shoe 
machinery plant. All employees of Auto-Soler 
Co. who have worked continuously for a 12- 
month period automatically become partners. 
Collectively these partners, 75 per cent of all 
employees, are the employee-governing body 
and function through a five man Board of 
Partners. This body has presented recommen- 
dations on four major proposals, all of which 
have been adopted — a profit sharing plan, a 
stock ownership plan for partners, vacation 
plan and an employee manual. 
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PERSONNEL CHANGES in TRUST INSTITUTIONS 


ARKANSAS 


Pine Bluff—Charles A. Gordon, formerly 
vice president, cashier and trust officer, SIM- 
MONS NATIONAL BANK, has been relieved of 
the office of cashier because of increased duties 
in his other posts. R. A. Martin becomes 
cashier. 

CALIFORNIA 


Beverly Hills—Robert S. Beasley, vice pres- 
ident of BEVERLY HILLS NATIONAL BANK & 
Trust Co., was elected president succeeding 
his father, O. N. Beasley, now chairman of 
the board, who organized the predecessor First 
Bank in Beverly Hills in 1920. Robert S. 
Beasley is a member of the Executive Council 
of the California Bankers Association and was 
twice president of the Independent Bankers 
Association (12th Federal Reserve District). 


Los Angeles—R. C. Lemmon has been elected 
vice president and assistant trust officer of 
the FARMERS & MERCHANTS NATIONAL BANK; 
M. Fries, head of the division of court trust 
administration, elected assistant trust officer. 


Sacramento—CAPITAL NATIONAL BANK an- 
nounced the appointment of B. P. Allen as 
executive vice president, and of Allan Thomas 
as trust officer. Mr. Allen comes from the First 
NATIONAL BANK of Wabash, Ind., where he 
has been renamed president. Mr. Thomas is a 
member of the California Bar. 


San Francisco—Among the eight members of 
the staff of ANGLO CALIFORNIA NATIONAL BANK 
promoted to the office of assistant vice pres- 
ident are: Monroe A. Bloom, advertising 
manager; Harry Goodfriend, public relations 
department; and Alger J. Jacobs, investment 
department. H. Keith Frazier and Myron L. 
Glover have been appointed assistant trust 
officers. 


San Francisco—Charles K. McIntosh, since 
1910 identified with the BANK OF CALIFORNIA, 
N.A., has retired, and James J. Hunter, pres- 
ident, has been elected chief executive officer 
of the bank. Emil Ferro became an assistant 
trust officer. 


San Francisco—Grover Grady was appointed 
vice president and trust officer of WELLS 
FarGo BANK & UNION Trust Co. Before join- 
ing the Union Trust Co. in 1920, he had had 
experience in real estate business and a 
legal background, having been admitted to the 
California Bar in 1918. His primary responsi- 
bility at the Union Trust was the handling of 
tax problems. In January, 1924, after the 
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merger of Union Trust Co. with Wells Fargo 
Bank, he was made assistant trust officer, and 
appointed trust officer in 1940. 


COLORADO 


Denver—Election of Howard Ferguson to 
the presidency of UNITED STATES NATIONAL 
BANK, succeeding Thomas A. Dines, was an- 
nounced. The latter remains as chairman of 
the board. Among other elections, Munro L. 
Lyeth was named trust officer and assistant 
manager of the trust department; James S. 
Holme, public relations officer. 


Denver—H. E. Parks has been elected vice 
president in addition to trust officer at DENVER 
NATIONAL BANK with which he has been as- 
sociated since 1919. R. G. Van Dervort elected 
vice president and investment manager; J. A. 
Nyberg promoted to trust officer. Mr. Parks 
holds the degrees of A.B., B.C.S.. MLS., 
(Com.) and LL.B. : 


CONNECTICUT 


Bridgeport—H. Livingston Morehouse, vice 
president and trust officer, was elected to the 
board of the BRIDGEPORT-CITY TRUST Co. Other 
elections were: Edward.W. Hicks of the trust 
staff, assistant secretary; Cornelius R. Agnew, 
Jr., assistant trust officer; H. P. J. Duberg 
and A. Fuller Leeds (former assistant secre- 
taries and trust officers) became assistant vice 
presidents. 

Hartford—At HARTFORD NATIONAL BANK & 
Trust Co., Max Greiner was appointed as- 
sistant secretary, having formerly been chief 
clerk in charge of trust accounting. 


Hartford—Ray L. Makin has been elected 
vice president and trust officer to head the 
trust department of PHOENIX STATE BANK & 
Trust Co., succeeding Arthur C. Mason, re- 
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tiring after more than 43 years with the 
bank; Alfred R. Bengston promoted to trust 
officer. 

Southington—Edward N. Stoughton, former- 
ly vice president, treasurer and assistant trust 
officer, SOUTHINGTON BANK & TRUST Co., has 
been elected president to succeed the late 
Charles E. Smith. Dewey S. Blakeslee, vice 
president, became chairman of the board. 


DISTRICT OF COLUMBIA 


Washington—AMERICAN SECURITY & TRUST 
Co. has elected James E. Connor and Joseph 
L. Whyte assistant trust officers. Mr. Connor 
is a graduate of Georgetown University Law 
School and a member of the D. C. Bar. Mr. 
Whyte is a graduate of New York University 
and George Washington University School of 
Law, and a member of the D. C. and New 
York Bars. He was formerly associated with 
the trust department of the Bank of New 
York, has lectured on fiduciary law at Pace 
Institute of Accounting in New York City, 
and was detached from the U. S. Navy as a 
Lieutenant Commander after four years of 
service during the war. 

Washington — HAMILTON NATIONAL BANK 
promoted Aubrey O. Dooley to trust officer, and 
elected Warren Nussbaum trust officer. Mr. 
Dooley is a member of the District of Columbia 
Bar and of the Virginia Bar; past president of 
Washington Chapter of the American Institute 
of Banking; past chairman of the Fiduciaries 
Section of the District of Columbia Bankers 
Association, and was the first president of the 
Washington, D. C. Life Insurance Trust Coun- 
cil. His work in the national organization of 
the American Institute of Banking included 
two committee chairmanships. Mr. Nussbaum 
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GUY T. MALLONEE 
First & MERCHANTS NATL. BANK, 
Richmond 


is also a member of the District of Columbia 
Bar. His trust experience covered 16 years 
service with the American Security & Trust 
Co. and, later, he served three years with the 
Internal Revenue Bureau, Federal Estate Tax 
Division. 

Washington—Robert P. Hild was promoted 
to assistant trust officer of RicGs NATIONAL 
BANK, among many recent changes made at 
that bank. 


Washington—At UNION Trust Co., S. Wil- 
liam Miller, president, has been elected vice 
chairman of the board and chairman of the 
executive committee; Linwood P. Harrell, for- 
merly vice president, named president. 


FLORIDA 


Orlando—J. H. Webb has been made as- 
sistant trust officer of the First NATIONAL 
BANK. (Incorrectly reported last month as 
trust officer.) 


Tampa—R. W. Masters has resigned as 
vice president and trust officer of First Na- 
TIONAL BANK. sae 
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GEORGIA 


Atlanta—Marshall B. Hall has been elected 
president of the TRUST COMPANY OF GEORGIA, 
while James D. Robinson, Jr., has been elected 
president of the Trust Co. of Georgia Asso- 
ciates, which holds the stock of the trust com- 
pany. Both were vice presidents of the trust 
company. John A. Sibley, chairman of the 
board, had also been serving as president. 
George S. Craft, dean of the School of Bus- 
iness Administration at Emory University, 
was elected senior vice president of the trust 
company . 


HAMILTON W. REDMAN 
NATIONAL BANK OF COMMERCE 
Seattle 





ILLINOIS 


Chicago — AMERICAN NATIONAL BANK & 
TRUST Co. named Edmund L. Andrews vice 
president. He has been with the bank’s corpor- 
ate trust division 15 years, prior to which 
he practiced law in Chicago, beginning his 
banking career in 1933. 

Chicago—John Barbee has been made an 
assistant trust officer of the CiTy NATIONAL 
BANK & TRUST Co. 


Chicago—Carl! A. Birdsall was elected pres- 
ident of the CONTINENTAL ILLINOIS NATIONAL 
BANK & TRuST Co., succeeding the retiring 
James R. Leavell, who remains as a director. 
Mr. Birdsall, with the bank 28 years, had been 
vice president in charge of the banking de- 
partment. Among other elections were: Wil- 
liam M. Funck, promoted from assistant secre- 
tary to trust officer; John W. Heddens, Ben 
Nemec, Jr. and Norman W. Reed elected 
assistant secretaries in the trust department. 


Chicago—Joseph T. Keckeisen has been elect- 
ed secretary in addition to assistant vice pres- 
ident, at the First NATIONAL BANK; Pressley 
L. Stevenson (trust officer) elected assistant 
vice president; Rollin B. Mansfield and Robert 
S. Swaim elected trust officers; William E. 
Swiney, assistant trust officer; William G. 
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Schmus, Chauncey M. Weaver .and John J. 
Winterhalter, assistant secretaries in the trust 
department. 

Chicago—Paul E. Pearson, vice president 
and trust officer of the PULLMAN TRUST & 
SAVINGS BANK, has been named first vice 
president. 

Normal—NorRMAL STATE BANK elected L. F. 
Shepard as vice president and trust officer, 
succeeding the late Victor L. Rhinehart. 


INDIANA 


Evansville—Melburn G. Berges succeeds H. 
L. Austin as trust officer at the OLD NATIONAL 
BANK, Mr. Austin now being with the Security 
Trust Co. of Lexington, Ky., as previously re- 
ported. Mr. Berges has more than twenty years 
of experience at Old National, and for the 
past twelve years has supervised the prepar- 
ation of tax returns and the operating details 
connected with the administration of trusts 
and estates. He is a member of the ’48 class 
in trusts at the Graduate School of Banking, 
and president of the Evansville Fiduciary As- 
sociation. 


Gary—Mary L. Jesse and Charles Ruck- 
man were elected assistant trust officers of 
GARY NATIONAL BANK; Arthur D. Milteer, 
elected to the newly-created post of executive 
vice president. 

Indianapolis—Evans Woollen, Jr., vice pres- 
ident of the American Bankers Association, has 
been elected chairman of the board of 
FLETCHER’ TRUST Co., William B. Schiltges 
elected president, and Leland Crawford, first 
vice president. Mr. Woollen had been president, 
and Mr. Schiltges first vice president. Lyman 
H. Wolfa of the trust department was elected 
assistant secretary. 

Wabash—First NATIONAL BANK (see Cap- 
ital National, Sacramental, Cal.). 


IOWA 


Davenport—DAVENPORT BANK & TRUST CO. 
announced the promotion of J. M. Hutchinson, 
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vice president and trust officer, to the post of 
executive vice president. Mr. Hutchinson has 
-2rved as chairman of the Trust Committee of 
the Iowa Bankers Association and as vice 
president of the Trust Division of the Amer- 
ican Bankers Association for Iowa. He is cur- 
rently a member of the Executive Council of 
the American Bankers Association. 


Des Moines—IOWA-DES MOINES NATIONAL 
BANK promoted Arthur E. Pettit to assistant 
trust officer. 


LOUISIANA 


Shreveport—COMMERCIAL NATIONAL BANK 
announced the election of Festus C. Bridges 
as vice president and trust officer, and of S. S. 
Wallace as assistant trust officer. 


MASSACHUSETTS 


Boston—The following changes have become 
effective at the BOSTON SAFE DEPOSIT & TRUST 
Co.: Charles O. Merrill, Henry A. Fortescue 
and Horace W. Cole named assistant trust 
officers; Matthew Roberts, assistant secretary. 
Resigned: Arthur D. Quimby (trust officer) 
and Robert L. Shewell (real estate officer). 


Boston—Allen Potter has been elected a 
trust officer at Day Trust Co.; Franklin T. 
Bigelow, vice president and trust officer, named 
a director. 


Boston—Lloyd DeWitt Brace, at 44, became 
one of the youngest men in the country to head 
a large bank, when he recently became pres- 
ident of the First NATIONAL BANK succeeding 
Charles E. Spencer, Jr., now chairman of the 
board. 


30ston—-STATE STREET TRUST Co. promoted 
Philip J. Potter and Charles Devens (both in 
the corporate trust department) to assistant 
vice presidents; Norman W. Hall, Stewart G. 
Orr and Chester T. Morrison to trust officers; 
Robert B. Osgood elected assistant trust offi- 
cer; and Ernest H. Osgood, Jr., elected as- 
sistant treasurer. 


Worcester—Ralph D. Powell has been elect- 
ed assistant treasurer and trust officer of 
WorcESTER CoUNTY TrusT Co. Before coming 
to the bank in 1932, Mr. Powell was employed 
by financial institutions and statistical offices. 


MICHIGAN 


Ann Arbor—ANN ARBOR TRUST Co. an- 
nounced the following promotions: L. A. Tappe 
to vice president and treasurer (succeeding 
John Fritz); Homer L. Heath to vice pres- 
ident; Harry E. Foster and Edward M. Heffer- 
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nan to trust officers; C. Russell Pryce, comp- 
troller, Genevieve M. LeRoy to secretary; and 
Pearl Manning to assistant secretary. 


Detroit—Noble 
D. Travis was ap- 
pointed vice pres- 
ident in charge of 
advertising and 
public relations 
at DETROIT TRUST 
Co., with which 
he has been con- 
nected for 20 
years. Mr. Travis 
is active in com- 
munity affairs, 
now serving as 
chairman of the 
Committeeof 
Economic Educa- 
tion for the Detroit Board of Commerce and 
as trustee of the University of Michigan Club 
of Detroit. He is secretary of the Detroit, 
Community Trust, president of the Family 
Service Society and director of the Interna- 
tional Institute, two agencies of the Detroit 
Community Chest. The Detroit Trust Co. An- 
nual Awards Program (making awards for 
outstanding annual reports of Michigan cor- 
porations) has been under the supervision of 
Mr. Travis. 


NOBLE D. TRAVIS 


Detroit—Alfred 
A. Zahrn has 
been promoted 
from trust officer 
to vice president 
and trust officer 
of MANUFACTUR- 
ERS NATIONAL 
BANK. George W. 
Rutz was made a 
trust officer. For- 
merly assistant 
cashier, Mr. Rutz 
has been with the 
bank since its or- 
ganization in 
1933. Mr. Rutz, 
who is a member of the Michigan State Bar 
Association and of the board of directors of 
Wittenberg College, has served in the mort- 
gage and real estate departments. 


GEORGE W. RUTZ 


Detroit—Among recent elections at the 
NATIONAL BANK OF DETROIT, Davis D. Wil- 
liams and Norman B. Weston were elected 
assistant trust officers. 


Grand Rapids—Thomas H. Heffernan, who 
has been with the trust department of the 
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MICHIGAN NATIONAL BANK since 1946, has 
been elected assistant vice president. He is a 
graduate of the University of Michigan Law 
School. 


MISSOURI 


Kansas City—Election of George W. Dillon 
as vice chairman of the board, Joseph C. 
Williams as president, and A. B. Eisenhower 
as executive vice president, was announced by 
COMMERCE TRUST Co., 38th largest bank in the 
United States. James M. Kemper, who has 
been president of the bank for the past 22 
years and also held the position of chairman 
since 1939, continues to head the bank under 
one title, chairman of the board. Mr. Williams 
is president of the Missouri Bankers Associa- 
tion. 

Kansas City—C. H. Jones and E. M. Peter- 
sen were promoted to assistant trust officers 
at the First NATIONAL BANK, among other 
elections recently. 


NEBRASKA 


Lincoln—Samuel C. Waugh, executive vice 
president, First TRusT Co., has been made 
president to succeed George W. Holmes, now 
chairman of the board. Eugene W. Pester was 
advanced to trust officer. Mr. Waugh is a 
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former president of the American Bankers 
Association Trust Division. 

Omaha—George E. Winslade has been made 
assistant trust officer of the UNITED STATES 


NATIONAL BANK. 





NEW JERSEY 


Jersey City—Edward N. Dean, formerly 
trust officer, has been elected cashier of the 
First NATIONAL BANK to succeed Edwin W. 
Spoerl, who has resigned that post but con- 
tinues as a vice president. August H. Lages 
became assistant trust officer. 

Plainfield — At 
PLAINFIELD TRUST 
Co., H. Douglas 
Davis, formerly 
vice president in 
charge of the 
trust depart- 
ment) was elect- 
ed executive vice 
president. Omer 
T. Houston, vice 
president, as- 
sumes charge of 
that department. 
Mr. Davis has 
been an officer of 
the bank since 
1919 and a director since 1942. He is widely 
known in banking circles, having served as 
president of the New Jersey Bankers Asso- 
ciation in 1940-41. He is also a member of the 
executive council and of the federal legisla- 
tion council of the American Bankers Associa- 
tion, and was a member of the executive com- 
mittee of the trust division and public rela- 
tions council of that organization. During the 
war he served as Union County chairman for 
the War Finance Committee. 

Clarence M. Johnson, tax analyst in the trust 
department, was appointed assistant trust of- 
ficer. 

Plainfield—Abiel D. Edgar, president of 
STATE TRUST Co. since 1930, has been made 
chairman of the board, and Frederick T. 
Jacobs succeeds him as president. 





H. DOUGLAS DAVIS 


NEW YORK 


Buffalo—James T. Gunning, formerly as- 
sistant vice president and a member of the 
trust department since 1915, has been elected 
vice president of the MARINE TRUST CO.; 
David A. Donaldson and William Guercio made 
trust officers. 

Jamestown—UNION TRUST Co. promoted J. 
Raymond Sexsmith to vice president and trust 
officer. 
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New York—Joseph V. Sauter, formerly 
‘trust officer of BANKERS TRUST Co., has been 
elected an assistant vice president. He has 
been with the bank since 1931. 

New York—-Among other elections at CHEM- 
ICAL BANK & TRUST Co., Raymond W. Moore 
was promoted to trust officer in the corporate 
trust department. 

New York—W. Palen Conway has retired 
as chairman of the executive committee of the 
GUARANTY TRusT Co., after 37 years of service 
with the bank. He will, however, continue as 
a member of that committee and as a director. 
Elected were: Percey Wiesenauer, trust offi- 
cer (corporate trust department) and Robert 
S. Denvir, assistant trust officer (personal 
trust department). 

New York—Frank P. Ohlmuller has been 
made an assistant vice president in charge 
of the MANUFACTURERS TRUST CO.’s security 
analysis department. Mr. Ohlmuller was made 
assistant secretary in 1942, and later an as- 
sistant trust officer. 

Silver Creek—L. Harold Clement, formerly 
vice president and trust officer, SILVER CREEK 
NATIONAL BANK, has been elected president to 
succeed Nahum B. Pratt, who becomes chair- 
man of the board. Esther C. Griewisch was 
promoted to assistant cashier and assistant 
trust officer. 


NORTH CAROLINA 


Charlotte—Merrill Whittemore, recently of 
the Guaranty Trust Co., New York, is assum- 
ing his new duties this month in charge of 
the trust department of the UNION NATIONAL 
BANK. 

Rocky Mount—R. R. Braswell has been ele- 
vated to vice president and trust officer at 
PLANTERS NATIONAL BANK & TRUST COoO.; 
Wiley W. Meares to vice president and cashier 
(from cashier to assistant trust officer). 

Winston-Salem—WaAcCHOVIA BANK & TRUST 
Co. elected Henry A. Green assistant trust 
officer. He has been in charge of the accounts 
division of the trust department. 


OHIO 


Cinecinnati—LINCOLN NATIONAL BANK has 
named Guido J. Gores assistant trust officer. 

Cleveland—Some of the recent changes 
made at CENTRAL NATIONAL BANK are: John 
T. Lieser appointed a trust officer in the cor- 
porate trust department; Herbert J. Wills 
named assistant vice president, public relations 
department. 

‘leveland—CLEVELAND TRUST Co. elected E. 
B. Roberts vice president, and Alva G. Donkin 
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an assistant trust officer, both in the estates 
department. 
OKLAHOMA 


Oklahoma City—Charles B. Stuart, manager 
of the bond department and trust officer, 
FIDELITY NATIOANL BANK, has been elected 
vice president and trust officer. 


OREGON 


Portland—BANK OF CALIFORNIA, N.A. elect- 
ed F. Boyce Fenton assistant manager and as- 
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sistant trust officer, and Raymond J. Roomey 
and J. Robert Smith, assistant trust officers. 

Portland—C. L. Minahan has been promoted 
to trust officer and K. D. Root to assistant 
trust officer, UNITED STATES NATIONAL BANK. 

Portland—First NATIONAL BANK advanced 
the following to trust officers: David G. Lloyd, 
Lawrence Clark, Tracy H. Crum and Ward 
S. Kelley. Edwin H. Boles was made assistant 
trust officer. Mr. Crum is in the Southern 
Oregon (Medford) division, all others in Port- 
land. 


PENNSYLVANIA 


Bryn Mawr — DeHaven Develin has been 
elected president of the BRYN MAWR TRUST 
Co., succeeding William R. Mooney who was 
named chairman of the board of directors. Mr. 
Develin was formerly vice president and trust 
officer. 

Nazareth—Howard W. Getz has been elected 
assistant trust officer at NAZARETH NATIONAL 
BANK & TRUST Co. 

New Cumberland—J. E. Brucklacher has 
been named president of the CUMBERLAND 
CoUNTY NATIONAL BANK & TRUST Co. to suc- 
ceed M. A. Hoff, now chairman of the board. 
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Paul E. Guyer, formerly assistant vice pres- 
ident and trust officer, became cashier; Russell 
B. Updegraff, assistant trust officer, appointed 
to the new post of secretary and solicitor. 


Philadelphia—PENNSYLVANIA COMPANY For 
BANKING & TRUSTS promoted G. Ellwood Wil- 
liams to trust officer; John M. Cookenback to 
trust operations officer; John W. Thorn from 
assistant trust officer to assistant secretary; 
Clayton McElroy, Jr., from assistant trust 
investment officer to assistant trust officer; 
Henry McK. Baggs appointed assistant trust 
investment officer. 


After 14 years as personnel officer, Edward 
N. Hay has resigned to devote full time to 
management and personnel consulting work. 


Philadelphia—Carl W. Fenninger, vice pres- 
ident of the PROVIDENT TRUST Co., has been 
elected to the board of directors. He is a 
former president of the Trust Division, Amer- 
ican Bankers Association, and served for five 
years as chairman of its Committee on Com- 
mon Trust Funds. 


Wilkinsburg—Sterling L. Wandell, executive 
vice president of the First NATIONAL BANK, 
has been elevated to the presidency, succeeding 
L. E. Hauseman, who has retired. 
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RHODE ISLAND 


Providence—PHENIX NATIONAL BANK, which 
was recently granted trust powers (reported 
last month), announced that Harry B. Free- 
man, president and trust officer, will be in 
charge of the trust department. 

Providence—Philip B. Simonds, Jr., has been 
promoted to trust officer at RHODE ISLAND 
HOSPITAL TRUST Co. 


TENNESSEE 


Chattanooga—Thomas R. Preston, president 
of the HAMILTON NATIONAL BANK 43 years, 
was made chairman of the board, and Dawson 
B. Harris elevated from executive vice pres- 
ident to succeed him. 

Nashville—AMERICAN NATIONAL BANK ad- 
vanced Parkes Armistead, formerly executive 
vice president, to the presidency succeeding 
Paul M. Davis, who became chairman of the 
board. P. D. Houston, former board chairman, 
and a past president of the American Bankers 
Association, was elevated to honorary chair- 
man of the board and chairman of the execu- 
tive committee. G. Frank Cole, Jr. advanced 
to vice president and trust officer. 


TEXAS 


Austin—AMERICAN NATIONAL BANK pro- 
moted Ersell C. Duke to trust officer. 

Dallas—J. M. Denson has been elected an 
assistant trust officer of First NATIONAL 
BANK. 

Galveston—A. J. Peterson has been elected 
president of UNITED STATES NATIONAL BANK 
to succeed R. Lee Kempner, who is named to 
the newly created post of chairman of the 
executive committee. 

Houston—David Mahood has been promoted 
to vice president and trust officer of the CiITy 
NATIONAL BANK. 

Houston—Leon H. Thomas has been made 
vice president in addition to being trust officer, 
at First NATIONAL BANK. J. C. Faris and 
David Peden were promoted to trust officers. 

Houston—At NATIONAL BANK OF COMMERCE, 
Charles W. Hamilton advanced to vice pres- 
ident and trust officer. 

Houston—Arthur Trum has been made vice 
president and trust officer of the SoUTH TEXAS 
COMMERCIAL NATIONAL BANK. 

San Antonio—Among recent promotions at 
NATIONAL BANK OF COMMERCE, Charles P. 
Holbrook (formerly assistant vice president 
and trust officer) was made a vice president; 
Luz C. Robalin named assistant trust officer. 

Waco—H. Hart Nance was named assistant 
trust officer of CITIZENS NATIONAL BANK. He 
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joined the trust department in June, 1947, and 
holds an LL.B. degree from Baylor University. 

Wichita Falls—Charles P. McGaha has been 
elected president of the CITY NATIONAL 
BANK to succeed Wiley L. Robertson, who re- 
signed. 


UTAH 


Salt Lake City—Reed E. Holt, formerly vice 
president and trust officer, WALKER BANK & 
TRUST Co., became a vice president. 
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Salt Lake City 
—William L. 
O’Meara has been 
appointed trust 
officer of CONTI- 
NENTAL NATION- 
AL BANK & TRUST 
Co., succeeding 
George E. Giles, 
who has resigned. 
A native of Cali- 
fornia, Mr. 
O’Meara began 
his banking 
career with the 
Bank of America 
in Los Angeles. 
Formerly an assistant bank examiner in the 
Twelfth Federal Reserve district, Mr. O’Meara 
was a trust examiner before joining the Army, 
where he was property contract officer with the 
military government in Berlin. 


WILLIAM L. O’MEARA 


VIRGINIA 


Norfolk—Charles Webster retired on Jan- 
uary 14 as vice president and trust officer of 
the NATIONAL BANK OF COMMERCE, whose 
trust department he had headed for 21 years. 
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Edwin R. MacKethan was promoted to vice 
president and trust officer to replace him. Mr. 
MacKethan was graduated from the Uni- 
versity of North Carolina in 1928 and shortly 
thereafter was admitted to the North Carolina 
State Bar. Subsequently he obtained his law 
degree from George Washington University. 
In 1947 he was graduated from The Graduate 
School of Banking of the American Bankers 
Association, the first banker in Norfolk to 
complete this senior course of study. 

Ernest H. Neyhard, who joined the staff of 
Commerce in 1918, was advanced to trust 
officer. Roger W. Tatem also was promoted to 
trust officer. After serving several years as a 
professor of mathematics at The Hill School 
in Pottstown, Pa., he joined the bank in 1921. 
He has been the bank’s specialist on tax mat- 
ters for many years. 

Newport News—First NATIONAL BANK has 
elevated A. L. Shield to vice president and 
trust officer. 


Richmond—Several changes were made at 
the First & MERCHANTS NATIONAL BANK, 
among them being: J. H. Baskerville and Guy 
T. Mallonee both promoted to vice president 
and trust officer; R. L. Gordon, W. R. Richard- 
son and C. L. Harrison, Jr., advanced to trust 
officers; Clinton Webb and Charles E. Wingo, 
III, became assistant trust officers. 

Richmond—J. Morris Carter, Jr., secretary 
and trust officer, VIRGINIA TRUST Co., received 
the additional title of vice president, retaining 
his previous duties. W. Bradford Ryland was 
named vice president and treasurer, and Flav- 
ius A. Waddell, trust officer. 


Suffolk—Harry W. Holland has been ele- 
vated to president and trust officer of the 
FARMERS BANK OF NANSEMOND. 


WASHINGTON 


Seattle—Maxwell Carlson, former vice pres- 
ident in charge of operations of NATIONAL 
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BANK OF COMMERCE, was elected president to 
sueceed Andrew Price, who was elected chair- 
man of the board of directors. At 42, Mr. Carl- 
son is one of the youngest presidents of a 
large bank in the United States. In the trust 
department, Hamilton W. Redman was pro- 
moted to vice president; C. H. Olswang, real 
estate and property management, and R. A. 
Sawyer, probate, were elected assistant vice 
presidents. Mr. Redman has specialized in the 
investment management of personal trusts and 
agency accounts since 1941 and assisted in 
setting up one of the earliest common trust 
funds at Provident Trust Co. of Philadelphia, 
which he left in 1947. 


WISCONSIN 


Beloit—Arthur B. Adams has been elected 
president of the BELOIT STATE BANK to suc- 
ceed H. A. Von Oven, who became chairman 
of the board. Ernest A. Leffingwell was pro- 
moted to vice president and trust officer. 


Milwaukee—Advanced to trust officers at 
First WISCONSIN TRUST Co. were: Harry E. 
Bradley, Robert L. Burch and Paul H. Duback. 
Phillip P. Nolte, vice president, was elected 
to the board. 

Milwaukee — John C. Geilfuss has been 
named assistant vice president and trust offi- 
cer of MARINE NATIONAL EXCHANGE BANK. Mr. 
Geilfuss formerly practiced law, and during 
the war served as a Lieutenant Commander in 
the office of the Secretary of the Navy. 

Racine—W. G. Aschenbrener, vice president 
and trust officer, has been raised to executive 
vice president, AMERICAN BANK & TRUST Co. 
Mr. Aschenbrener is a past president of the 
Wisconsin Bankers Association. 


CANADA 


Montreal & Toronto—NATIONAL TRUST Co., 
Limited, has announced the appointment of 
H. H. Wilson and J. G. Hungerford as assistant 
general managers. Mr. Wilson has been man- 
ager of the Montreal office, where he will re- 
main. Mr. Hungerford will continue in charge 
of the trust department at Toronto. 


Toronto—A. Roy Courtice, trust officer, has 
been promoted to assistant general manager 
of TORONTO GENERAL TRUSTS CORP. 


KENNEDY SINCLAIRE, INC., bank advertising 
agency, has promoted Earl H. Hudson, from 
Assistant to the President to Executive Vice 
President; Edwin J. Benson, from Production 
Manager to Vice President in Charge of Pro- 
duction; and Lawrence W. Payne, Sales Man- 
agter of the Trust Division, has been named 
\ssistant to the President. 
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THE FIFTH AVENUE OFFICE of Guaranty Trust 
Company of New York which observed its 50th 
anniversary on February 7th. Originally estab- 
lished at Fifth Avenue and 43rd Street, it has 
occupied its present quarters, Fifth Avenue at 
44th Street, shown above, since 1920. The old- 
est and largest branch of the bank in New 
York City, it ranks, in itself, in volume of de- 
posits as one of the large banks of the country. 


Trust Institution Briefs 


Hartford, Conn.—Harold J. House, trust 
officer of the HARTFORD-CONNECTICUT TRUST 
Co., celebrated his 30th anniversary with the 
institution January 21. He began as a runner 
‘in 1918, and was elected trust officer in 1946. 


Chicago, I1l—NoRTHERN TRUST Co.’s Quar- 
ter Century Club initiated 16 new members to 
increase its total to 126. Each of the new mem- 
bers was presented with a watch by President 
Solomon A. Smith. Harvey H. Page, second 
vice president in charge of trust new business, 
was among the initiates. 

Geneva, I]].—STATE BANK OF GENEVA trust 
certificate has been cancelled. 

Pontiac, Ill—A trust certificate has been 
issued to the BANK OF PONTIAC. 

Wheaton, Ill.—Wheaton Trust & Savings 
Bank has been converted into the WHEATON 


NATIONAL BANK and a trust certificate issued 
to the latter. 


Indianapolis, Ind.—A retirement plan for 
employees has been adopted by AMERICAN NA- 
TIONAL BANK. 


Des Moines, Iowa—Effective January 28, 
the name of Iowa-Des Moines National Bank 
& Trust Co. has been changed for IowA-DEs 
MOINES NATIONAL BANK. The operations of 
the trust department will not be affected, the 
shortening of the name being made for the 
convenience of customers. 





St. Louis, Mo.—I. A. Long, vice president 
of MERCANTILE-COMMERCE BANK & TRUST CoO., 
was recently elected a member of the Board of 
Trustees of the Missouri Historical Society. 


New York, N. Y.—The annual dinner of the 
Quarter Century Club of BANKERS TRUST Co. 
was held January 20 at The Waldorf-Astoria 
and 45 new members installed. Primus E. 
Godridge was elected president of the club. 


New York, N. Y.—Howard B. Smith, vice 
president of CHEMICAL BANK & TrusT Co., 
has been re-elected chairman of the executive 
committee of the New York Stock Transfer 
Association, a post he has held for 20 years. 


Corning & Rochester, N. Y.—CORNING TRUST 
Co. has become a branch of LINCOLN ROCHES- 
TER TRUST Co. 


Cleveland, Ohio—George F. Karch, vice 
president in the trust department of CLEVE- 
LAND Trust Co., has been elected to the board 
of the Reliance Electric & Engineering Co. 


Bluefield, West Va.—G. H. Lawhead, vice 
president in the trust department of FLAT Top 
NATIONAL BANK, has been appointed chairman 
of a joint commission of three trustmen and 
three commercial bankers to make an intensive 
survey of trust business in West Virginia and 
to report to the next convention of the West 
Virginia Bankers Association. 


MacNeill Heads N. Y. F. A. 


EARL S. MAc- 
NEILL, trust offi- 
cer of The Con- 
tinental Bank & 
Trust Co., was 
elected president 
of the New York 
Financial Adver- 
tisers, at the an- 
nual meeting last 
month. He _ suc- 
ceeds P. Raymond 
Haulenbeek, exe- 
cutive vice pres- 
ident of North 
River Savings 
Bank. 

Daniel F .O’Meara, vice president of Public 
National Bank & Trust Co., was elected first 
vice president, and Louis W. Munro, of Dor- 
emus & Co., was elected second vice president. 


Mrs. Isabelle B. Murray, of the Hudson Ad- 
vertising Co., was elected secretary of the 
group, and Robert J. Stiehl, of the American 
Bankers Association, was re-elected treasurer. 


EARL S. MacNEILL 
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In Memoriam 


ELLIOTT DEBEVOISE, vice president, 
formerly in the trust department and later 
in charge of the Fifth Avenue office, MANUv- 
FACTURERS TRUST Co., New York City. 


OSCAR AUSTIN MANGRU\M, assistant 
trust officer of the DALLAS NATIONAL BANK 
where he had been associated since 1913. 

W. LOGAN MacCOY, chairman of the 
board of directors of PROVIDENT TRUST Co., 
Philadelphia, and president of the bank for ten 
years previously. 

THOMAS W. LAMONT, chairman of the 
board of J. P. MORGAN & Co., INC. 

JAMES D. ROBINSON, Sr., chairman of 
the board, FIRST NATIONAL BANK, Atlanta. 


Join Investment Firm 


WARREN T. HACKETT AND HAROLD F. PELHAM 
have joined the staff of E. W. Axe & Co., Inc., 
investment counsellors, with principal offices 
in New York, Los Angeles, Pittsburgh and San 
Francisco, who are expanding their activities 
to encompass “financial planning.” Col. Pel- 
ham, returning from a four-year tour of duty 
in the U. S. Army Air Forces as Senior 
Liaison Officer on the staff of the Air Officer 
Commanding, Royal Canadian Air Force, and 
later as Public Relations Officer in the 4th 
Air Force, USAAF, is widely known for his 
work and writings in the trust field. He was 
for several years vice president of the Citizens 
and Southern National Bank in Atlanta, 
Savannah, and Charleston, following prior con- 
nections with the First National Bank, Flint, 
Michigan and the Detroit Trust Company. 


Mr. Hackett, who has pioneered and special- 
ized in this work for the past thirteen years, 
comes from Haydock & Company, financial 
counsellors operating in Cincinnati, Louisville, 
and Columbus, where he held the position of 
partner in charge of financial planning. He 
will direct this growing department in the 
Axe organization. 


THE NAME OF PERKINS has again returned to 
the official roster of the City Bank Farmers 
Trust Company of New York, to which the 
late James H. Perkins brought such an excel- 
lent record of service to beneficiaries, company 
and community. His son, Richard S. Perkins, 
was recently elected a director. He will bring 
to this responsibility not only the experience 
of his investment banking affiliation as a part- 
ner of Harris, Upham & Co., but the best 
traditions of trusteeship which furthered the 
high national esteem of the Trust Company. 


TRUSTS and ESTATES 





Trust Council News 


MILWAUKEE LIFE INSURANCE TRUST COUNCIL, 
at its annual meeting on January 26, elected 
the following officers: 


President: Abner Heald, John Hancock Mutual 
Life 

Vice President: Sherburn M. Driessen, Mar- 
shall & Ilsley Bank 


Secretary-Treasurer: John Geilfuss, 
National Exchange Bank 

Members of the Executive Committee to serve 
for three years each: Arthur Brunkow, First 
Wisconsin Trust Co.; Kenneth Jacobs, Con- 
necticut Mutual Life. 


During the year 1947 there were held four 
successful meetings at which the following 
topics were discussed: Estate Planning, Freez- 
ing the Price of Closely Held Business In- 
terest for Estate Tax Purposes: Employee Re- 
lation and Turnover; and A Forum on Estate 
Planning, Tax, Life Insurance, and Trust 
Questions. 


Marine 


The attendance at the last meeting was the 
largest in the history of the association and 
numerous requests were received from men 
in the life insurance field and lawyers who 
do estate planning to become members. 


PHILADELPHIA LIFE INSURANCE AND TRUST 
CoUNCIL heard, on January 22, an address by 
Jesse R. Fillman, Esq. of New York City, on 
the Treasury Study on Integration of the 
Federal Estate and Gift Taxes. Mr. Fillman 
was a member of the Committee which pre- 
pared the report. 


Fort WoRTH TRUST COUNCIL, at its meeting on 
January 19, heard Wright Matthews discuss 
The Highlights in Proposed Revisions in Fed- 
eral Income, Estate and Gift Tax Laws. For 
several years Mr. Matthews has been active 
in the General Counsel’s Office of the Internal 
Revenue Bureau and was Assistant Commis- 
sioner of Internal Revenue. 


LIFE INSURANCE & TRUST COUNCIL OF NORTH 
JERSEY elected the following officers for 1948: 
President: Barclay Baekey, National Newark 
& Essex Banking Co.; First Vice President: 
Marvin B. Henkel, Mutual Benefit Life; Sec- 
ond Vice President: Daniel L. Reiber, Mer- 
chants & Newark Trust Co.; Secretary: 
Charles W. Mercer, Massachusetts Mutual 
Life; Treasurer: John W. Kress, Howard Sav- 
ing Institution. 
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Four years ago, Bankers Trust Company of 

Detroit invited the Royal Oak High School 

Choir from a nearby suburb to present a pro- 

gram in the bank’s lobby during the Christmas 

season. Public response to the choir’s excellent 

singing was so enthusiastic that their appear- 
ance has become an annual event. 


First Common Fund in Texas 


THE FIRST COMMON TRUST FUND to be estab- 
lished in Texas was placed in operation by 
The Fort Worth National Bank on February 
2. Authorized under legislation effective Jan- 
uary 1, 1948, the Fund was started with 25 
trusts participating to the extent of $339,700, 
an average of $13,588 per trust. 

The Fund will be revalued as of February 
29, 1948, and quarterly thereafter, with the 
fiscal year ending November 30. It is esti- 
mated that the investments proposed to be 
purchased (under the Prudent Man Rule oper- 
ative in Texas) will yield approximately 3.63%. 

* 
THE 1948 MID-SEASON TRUST CONFERENCE of 
the Trust Division of the Kansas Bankers 
Association was held at Topeka on January 
20. During the morning session Gilbert T. 
Stephenson spoke on Trust Business in Kan- 
sas, 1947, and Robert L. Webb, local attorney, 
discussed The Probate Code and its Appli- 
cation. The panel discussion in the afternoon 
included How to Create New Trust Business, 
Trust Fees, Liabilities Attending Trust Func- 
tions and Investment of Trust Funds. 
e 

Cook COUNTY CORPORATE FIDUCIARY ASSOCIA- 
TION has elected the following officers for the 
ensuing year: President: Joseph M. Long, 
Pullman Trust & Savings Bank; Vice Pres- 
ident: Henry Scavone, Chicago City Bank & 
Trust Co.; Secretary-Treasurer: Normal Les- 
lie, State Bank & Trust Co., Evanston. 





Destruction of Trust Files 


A PROCEDURE for clearing out the files upon 
the closing of accounts has been suggested by 
the Trust Operations Committee of The Penn- 
sylvania Bankers’ Association. Chairman 
George C. Robinson outlined the memorandum 
at the December meeting as follows: 


1. Pull index cards or 
“Closed” 


2. Combine current and transfer files 


mark Index Cards 


3. Retain only two copies of wills, deeds of 
trust and other important documents 


. Remove surplus folders and combine files 
when it is practical to do so, in order to 
save space 


. Destroy all unnecessary papers 


}. Combine current and transfer voucher files 
if kept separate from regular files 


. All folders should be stamped “Closed,” 
and the date of closing indicated 


. After all the papers have been gathered 
together, the file and vouchers should be 
placed in the storage vault 


. The index cards or a memorandum should 
then be turned over to the Supervisor of 
the Filing Department who should set up 
a tickler for destruction of the file and 
vouchers at the end of six years. (No files 
should be destroyed as long as other ac- 
counts established under the same instru- 
ment remain open) 


. After a period of six years, then it will be 
posisble to clean out practically the entire 
file, which may be done as follows: 


(a) Remove and destroy all filing material, 
including vouchers, excepting, how- 
ever, the following specific items: 

Retain one copy of each document 


Retain all final receipts taken at 
time of distribution 


Retain Tax folder. 


Consolidate all material in a single 
folder and place in filing cabinet for 
permanent storage. 


A WILL CONTEST is being sponsored by the 
American Trust Company of Charlotte, N. C. 
The best will submitted from the University 
of North Carolina, Duke University and Wake 
Forest College will receive $150 in addition 
to the $50 awarded to the two best wills from 
each of the schools. The second best of the three 
schools will receive an additional $50. Three 
Charlotte attorneys will be the judges. 
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Trust Statistics 


TRUST DEPARTMENT gross earnings in New 
York state banks and trust companies for 
1946 were $44,595,000, an increase over the 
$39,015,000 figure for 1945. These earnings 
represent, respectively, 12.3% and 11.3% of 
the total current operating earnings, as shown 
in the 97th Annual Report of the Superin- 
tendent of Banks. New York City institutions 
accounted for $41,904,000 of the 1946 figure, 
or 14% of total earnings of such banks. 

2 
TRUST DEPARTMENTS of the 44 trust companies 
in Massachusetts were administering assets of 
$1,383,919,000 on October 31, 1947, an in- 
crease of $49,616,000 for the year, according 
to the Commissioner of Banks. Government 
bonds, other bonds, and stocks represent ap- 
proximately 32%, 10% and 50%, respectively, 
of the total. Government bonds showed an in- 
crease of 1.5% during the year while other 
bonds decreased 1.7%, and stocks gained 0.1%. 

2 
RESOURCES OF TRUSTS held by 162 banks and 
trust companies in Illinois at the end of 1946 
totalled $8,172,701,105, according to the recent 
statement of the State Banking Department. 
Fifty-six State Banks held $1,615,340,169, 81 
National Banks had $5,532,413,992, five trust 
companies which are not banks were adminis- 
tering $98,377,877, and 20 foreign trust com- 
panies held the balance of $926,569,068. 

e 
TRUST DEPARTMENT EARNINGS of Florida State 
Banks and Trust Companies for the fiscal year 
ending June 20, 1947, constituted 1.54% of 
the total operating earnings of $12,228,566 
according to the Banking Department. 


DISTRIBUTION OF FUNDS totaling $80,000 dur- 
ing 1947 was reported at the annual meeting 
of trustees of the Minneapolis Foundation, a 
non-profit organization administering bequests 
for local charitable purposes. The Foundation 
is currently administering funds totalling 
$1,232,111. Known bequests already made 
which will become operative later are esti- 
mated at $1,624,000. 


The Minneapolis Foundation was incorpor- 
ated in 1915 to provide an agency capable of 
soundly administering funds for both large 
and small gifts for the public welfare, in ac- 
cordance with changing social conditions. The 
First National Bank and the Northwestern 
National Bank of Minneapolis are authorized 
to accept gifts, devises and bequests, as trustee, 
for the use of the Foundation, and periodically 
pay the income over to it. 
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American Women World’s Greatest 
Capitalists 


THAT AMERICAN WOMEN are the world’s great- 
est capitalists was told to a predominantly 
male audience in Philadelphia at a Venture- 
Capital forum sponsored by the Investors 
League of New York. Mrs. Mary G. Roebling, 
who is board chairman of the Trenton (N. J.) 
Trust Company, said that “women control 
70 per cent of the nation’s private wealth.” 


Areas in which woman were cited as having 
substantial interests were: 


Women constitute 43 per cent of the stock- 
holders who own America’s corporations. 


Titles to 40 per cent of the nation’s 30 mil- 
lion homes are in women’s names. 


Deeds to 75 per cent of all suburban homes 
are in names of women or jointly. 

Life insurance of over 174 billion is in force 
for women; 35 per cent of women’s lives are 
insured; and 80 per cent of life insurance 
beneficiaries are women. 

Women own approximately 65 per cent of 
mutual saving funds; hold 66 per cent of all 
war bonds in the nation. 


Women pay 80 per cent of all inheritance 
taxes; pay 40 per cent of all property tax; 
and make 42 per cent of all income tax re- 
turns. 

64 per cent of all estates are bequeathed to 
women, and women reputedly are the bene- 
ficiary of 70 per cent of estates bequeathed 
by men. 


Of the 2 billion-800 million paid to policy 
holders and beneficiaries on life insurance last 
year, an estimated 46 per cent went to women. 


Trust Department Management 
Program 


THE TRUST DEPARTMENT of the Continental 
Illinois National Bank and Trust Company 
of Chicago, with its nineteen operating 
divisions and more than four hundred people, 
has an active part in the supervisory develop- 
ment program of the bank as a whole. 


From the beginning of the program, before 
the war, representative divisions managers 
of the Trust Department of the Continental 
Illinois Bank participated actively, and subse- 
quently collaborated with managers in other 
departments in writing the bank’s “Manual for 
Managers” and in preparing “The Man in 
Management” sound slides film, which is used 
throughout the bank and by correspondent 
banks who wish to use the picture in connec- 
tion with their own programs. These and re- 
lated projects have bankwide application, and 
the Trust Department, by the very nature and 
extent of its services, plays a vital role both 
in contributing to and participating in these 
projects. With the bank’s trust services ex- 
tensively used by industry and individuals; 
the importance of developing divisional super- 
visors, to handle this business most effectively, 


is recognized by the Trust Department as 
fundamental. 


The supervisory development program is 
based on three methods: 

1. The introduction of projects. 

2. The visualization of all material used. 

3. The interchange of ideas and experiences 

by group discussion. 

The program is continuous but the approach 
is flexible, the same basic methods being used 
to keep it up to date and applicable to the 


current demands for trust services and all the 
services of the bank. 
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“OF RESPONNSERLE CITIZENS 


The increasing growth of in- 
terest in community planning 
built around complete neighbor- 
hood units affords local banks 
an excellent opportunity to be 
of service to community welfare. 
Present housing demands indi- 
cate a high level of residential 
construction for some time to 
come. Many facilities are avail- 
able to aid civic groups and 
institutions in proposing or plan- 
ning better living accommoda- 
tions in their area. Typical of 
the promotional material is this 
photo taken of one panel in an 
exhibit describing the neighbor- 
hood unit plan. The entire ex- 
hibit is available through the 
Museum of Modern Art in New 
York, N. Y. 
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TAX NOTES 


SAMUEL J. FOOSANER 


Counsellor at Law, Newark; Special Tax Lecturer at New York 
University, University of Miami, Rhode Island State College, 


INCOME TAX 


Loss by delinquent non-professional trustee 
not deductible. Taxpayer was one of trustees 
of trusts created by his father. After about 
twenty years, trustees for the first time ap- 
plied to state court to approve their accounts 
and to fix their commissions. Claims that trusts 
had been mismanaged were finally settled up- 
on trustees’ agreeing to waive all commissions 
and paying $3,000 to each trust. Taxpayer 
deducted amounts so paid as non-business ex- 
pense under Section 23(a) (2) of Internal Rev- 
enue Code. 


HELD: Deductions disallowed. Taxpayer 
was not a professional trustee. These were only 
trusts of which he was trustee. Therefore, he 
could not prevail with argument that, in ad- 


ministration of trusts generally, it is neces- 
sary to produce income, and in management 
of numerous trusts some mistakes are inev- 
itable. Expenses which are deductible are those 
which are not within power of taxpayer to 
avoid, and do not include expenses which he 
creates by virtue of his own negligence. Comm. 
v. Heide, C.C.A.-2, Jan. 2. 


Estate not entitled to deduction for dividend 
received and distributed in normal course of 
administration. Decedent died intestate. Just 
prior to final distribution of estate, adminis- 
trators received special dividend on stock left 
by decedent, which was stated to have been 
paid out of “paid-in surplus,” resulting from 
fact that corporation had sold one of its sub- 
sidiaries. Heirs agreed among themselves as to 
division of this dividend and it was distributed 
accordingly by administrators. Commissioner 
urged that special dividend was income to 
estate and that estate was not entitled to de- 
duction under Section 162(c) of Code. 


HELD: For Commissioner. Distribution was 
from assets of estate, and estate was not en- 
titled to deduction. Special dividend was not 
paid as income to distributees. Dividend was 
dispersed in normal course of administration. 
There was no will requiring that income be 


178 


and Practising Law Institute 


passed on to heirs as income, nor any state 
statute to that effect. Dunlop v. Comm, 
C.C.A.-8, Jan. 9. 


Partnership income received by decedent's 
estate deductible where distributed to trustees. 
Decedent was member of insurance partnership 
which entered into pooling agreement with two 
other insurance partnerships. Agreement pro- 
vided that upon death of any partner, his 
executors could become party to pooling agree- 
ment and receive, for period of years, same 
portion of profits to which deceased was there- 
tofore entitled. Decedent created testamentary 
trust for his children, naming his executors 
as trustees. Executors executed agreement 
whereby they became parties to pooling ar- 
rangement. They paid income they received 
over to themselves as trustees, and then dis- 
tributed these sums to beneficiaries, decedent’s 
children. Executors claimed deduction under 
Section 162(c) of Code for amounts turned 
over to themselves as trustees. Commissioner 
contended that those amounts were paid over 
as part of residue of estate and not as in- 
come, and that estate was therefore not en- 
titled to deduction. 

HELD: For taxpayers. Right to share in 
partnership profits was an asset of decedent’s 
estate, but amounts actually received from 
partnership as share of profits were income 
to estate. Within meaning of Section 162(c), 
payments constituted income derived from 
chose in action which was part of residue of 
estate. As such, they were deductible from 
income of estate for income tax purposes. Bos- 
ton Safe Deposit and Trust Co. v. U. S.. U.S. 
D. C., Mass., Jan. 7. 


Income taxed to grantor who reserved power 
to designate beneficiaries. Taxpayer establish- 
ed irrevocable trust. Income was to be paid to 
certain named beneficiaries, but neither in- 
come nor principal could be distributed except 
according to his written direction. Purpose of 
trust was to establish fund out of which he 
could distribute sums of his wife and less for- 
tunate brothers and sisters, as they might re- 
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quire. Bank was trustee, and taxpayer re- 
served no administrative powers, nor could any 
part of income of corpus revest in him. Trust 
also provided that upon taxpayer’s death, trust 
assets could be used to pay his debts or be- 
quests. Upon death of one of his brothers, 
taxpayer and trustee entered into agreement 
amending trust so as to include issue of 
named beneficiaries. 


HELD: Grantor was taxable on income of 
trust since he had virtual power to dispose of 
it. Taxpayer was wealthy man and did not 
need this income for his own support. Not- 
withstanding fact that he could not direct 
distribution of income or principal to himself, 
power to add new beneficiaries and to control 
distributions amounted to the substantial equiv- 
alent of ownership. Bower v. Comm., 10 T.C. 
No. 6, Jan. 12. 


Dividend paid to annuitant by insurance 
company is income. In 1942 annuity was 
purchased for taxpayer by executors of her 
mother’s estate. Single premium of approx- 
imately $30,000 was paid. Contract provided 
for monthly payments of approximately $70 
for life. In addition, taxpayer was entitled to 
participate in “divisible surplus” of company, 
to be paid annually as “dividends.” These 
dividends could be withdrawn in cash or ap- 
plied to increase future monthly payments. In 
1943, taxpayer received “dividends” of ap- 
proximately $250. Commissioner treated tax- 
payer’s total receipts from annuity contract 
in 1943 as including dividend, and of this 
total included that portion which equaled 3% 
of original consideration paid for contract 
(which is general method of taxing annuities). 
Taxpayer claimed that dividend constituted 
reduction in cost of annuity and, therefore, 
was not income. 


HELD: For Commissioner. Law was not un- 


constitutional as applied to taxpayer. Since 
she received more than 3% on the investment, 
tax could not be said to be tax on capital. 
Dividend was received as an increase in bene- 
fits to which taxpayer was entitled under con- 
tract. Dividend was not one which could be 
credited against current premium, since there 
was no current premium. Shelley v. Comm., 
10 T.C. No. 7, Jan. 13. 


Deduction allowed for payments to profit- 
sharing trust which was terminated in first 
year of operation. Company established profit- 
sharing plan for its permanent employees on 
November 30, 1942. This was done, according 
to trust indenture, because employees were 
“frozen” under Wage Stabilization laws. Plan 
was approved under Section 165 of Code, and 
company was advised by Salary Stabilization 
Unit that its contributions to plan were not 
“wages” within meaning of law. Later this 
rule was reversed, but company was advised 
that if plan were discontinued, the payment 
already made (January 1943) would not be 
disturbed. Company, therefore, terminated, 


plan, whereupon Commissioner claimed that 
plan was not bona fide from its inception and 
denied deduction for amount paid. 


HELD: Reason for creation of plan as dis- 
closed in trust indenture having been nullified, 
its abandonment was justified. Plan met test of 
fair degree of permanence and continuity. 
Blue Knitwear, Iné. v. Comm., 9 T.C. No. 153, 
Dec. 23. 


ESTATE TAX 


Power of appointment exercised in such 
manner as to place property in estate. De- 
cedent had general power of appointment un- 
der trust created by sister’s will. In default of 
exercise of power, property was to devolve to 
her brothers and issue of any deceased 
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brothers. Upon decedent’s death in 1943, her 
will provided that trust property was to be 
included in her residuary estate. Residuary 
estate was devised in such manner that de- 
cedent’s brothers and issue of any deceased 
brothers would receive same amounts as they 
would have received in default of appointment, 
subject to a sister predeceasing the decedent, 
and subject further to her individual estate, 
exclusive of trust property, being sufficient 
to pay specific bequests. Decedent’s sister pre- 
deceased her, and sufficient estate existed to 
meet bequests. Brothers and issue of deceased 
brothers renounced their rights under will. 
Nevertheless, Commissioner included principal 
in decedent’s estate on ground that power had 
been exercised. 


HELD: For Commissioner. Decedent did not 
merely echo terms of trust. She commingled 
trust property with her separate property as 
part of her estate. She subjected her entire 
estate to payment of claims and legacies. Fact 
that appointed property was not needed to pay 
any specific legacies or charges was irrelevant. 
Decedent clearly exercised her power of ap- 
pointment, since she made a disposition differ- 
ent from that provided in trust instrument in 
case of default of appointment. Trust principal 
was therefore properly included in decedent’s 
gross estate. Fawcett v. U. S., C.C.A.-9, Dec. 
30. (Note: 1942 amendment would make prop- 


erty taxable irrespective of exercise of power.) 


Reserved power to accumulate income re- 
sults in inclusion of entire trust principal in 
grantor’s estate. Decedent created four trusts 
in 1929 and three more in 1937, all irrevoc- 
able. As trustee, decedent retained power to 
limit distributions of income as his own dis- 
cretion might dictate. Any undistributed in- 
come was to be added to principal. One of the 
1929 trusts was for decedent’s sister. Under 
that trust, sister was entitled to minimum of 
$2,500 annually. Property was transferred to 
1929 trusts both before and after March 3, 
1931. Decedent died in 1941 and Commissioner 
included property transferred to 1937 trusts 
in their entirety, and so much of principal of 
1929 trusts as was transferred after March 3, 
1931. 


Taxpayer urged that even unlimited power 
to designate beneficiaries during decedent’s 
lifetime would not render property includible 
under Section 811(d) or under 811(c), prior 


to its amendment by the Joint Resolution of. 


March 3, 1931. This amendment, taxpayer said, 
was aimed at Supreme Court decisions such 
as May v. Heiner, which involved reserved 
life estates, and, therefore, only broad re- 
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served power tantamount to life estate should 
be included. 


HELD: For Commissioner. Although tax- 
payer’s argument was persuasive, decedeni’s 
reserved power came within plain words of 
statute. Distinction between narrow and broad 
powers would lead to complexities in admin- 
istration and possibilities of tax avoidance, 
In case of trust for decedent’s sister, there 
should be deducted from principal an amount 
which would produce $2,500 annually. Case 
was remanded to Tax Court, to determine if 
income ever exceeded $2,500. If it never did, 
entire principal would be excludible. If income 
did exceed $2,500 proportionate part of prin- 
cipal would be includible. Industrial Trust 
Co. v. Comm., C.C.A.-1, Dee. 26. 


Unpaid executors’ commissions and at- 
torneys’ fees held deductible by estate. Execu- 
tors deducted approximately $50,000 executors’ 
commissions and $10,000 for attorneys’ fees 
in estate tax return. They paid approximate- 
ly half of executors’ commissions. They agreed 
to pay balance due and also $5,000 additionally 
in attorneys’ fees. Commissioner disallowed 
deduction for unpaid balance of the executors’ 
commissions and attorneys’ fees. 

HELD: For taxpayer. Amounts were reason- 
able in view of size of estate. There was no 
requirement that amount had to be allowed 
by order of court, or had to be paid in order 
to be deductible. It was enough that they were 
proper deductions in administration of the 
estate and will finally be allowed. Leewitz v. 
U. S., U. S. Ct. of Claims, Jan. 5. 


Jointly held property originally belonging 
to survivor excluded from decedent’s estate. 
Two properties were held in joint tenancy by 
decedent and her sister. Both originally belong- 
ed to sister; the first entirely, and the second 
less $2,000 of its value owned by decedent. 
Commissioner included entire value of both 
properties in decedent’s estate. 

HELD: Value of jointly held property was 
erroneously included in decedent’s estate with 
exception of $2,000 which originated with de- 
cedent. No part of properties jointly held had 
ever been acquired from decedent for less than 
an adequate and full consideration in money 
or money’s worth. Gray v. U. S., U.S.D.C., S.D. 
Cal., Dec. 9. 


War loss deduction denied for estate tax 
purposes. At time of his death in 1939, de- 
cedent owned stock in four foreign corpora- 
tions. In 1940 and 1941, assets of these cor- 
porations were taken over by German seques- 
trators. In one corporation, machinery was 
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removed and plant destroyed by war activities. 
Estate claimed deduction for entire value of 
stock under Section 812(b) of Code which 
allows deduction for losses incurred during 
settlement of estates, arising from fires, 
storms, shipwrecks and other casualties, when 
such losses are not compensated for by in- 
surance, and if at time of filing estate tax 
return, such losses were not claimed as deduc- 
tion for income tax purposes. None of the 
losses was compensated for by insurance and 
no deduction was claimed for income tax pur- 
poses. 


HELD: Deductions for estate tax are allow- 
able only where loss can be fully measured 
without necessity for further re-adjustment. 
Here, while value of stock was reduced, it was 
not proved that they became worthless. Section 
127, pertaining to war losses, applies only to 
income taxes. Leewitz v. U. S., U. S. Ct. of 
Claims, Jan. 5. 


Estate barred from seeking refund after set- 
tlement with government. Commissioner de- 
termined deficiency in estate taxes upon ground 
that certain property had greater value than 
that shown on return, and that transfers were 
made in contemplation of death. Executor pro- 
posed settlement on basis that transfers were 
in contemplation of death, but that value of 
property was somewhat lower than that de- 
termined by Commissioner. This adjustment 
was adopted by Commissioner and set forth in 
a statement of account. Additional tax agreed 
to be due was thereupon paid. After statute of 
limitations barred Commissioner from making 
further assessment, executor filed claim for 
refund, repudiating settlement. 


HELD: Executor was estopped to maintain 
suit for refund. An account stated had been 
reached as to items in dispute. Executor’s 
reservation of right to file claim for refund of 
any portion of tax applied only to other items 
and not to ones which were settled. Bank of 
New York v. U. S., U.S.D.C., N. J., Nov. 14. 


GIFT TAX 


Grantor held not subject to gift tax on in- 
come, although income held taxable to him 
under Clifford Rule. Grantor created three ir- 
revocable trusts for benefit of his children. 
Instruments gave him power to control trad- 
ing in securities and commodities, and to 
dominate amount of income that would accrue 
from trading. On this ground, trust income 
was held taxable to grantor. In addition, Com- 
missioner sought to impose gift tax on income 
earned by trusts. 
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HELD: For taxpayer. Income accrued di- 
rectly to trusts. It did not first accrue to 
grantor, to be then transferred by him to 
trusts. Basis for previous holding that grantor 
was taxable on income of trusts was his 
power to dominate amount of income which 
would accrue from trading, but he never owned 
the income even though he was taxed on it. 
Since he never owned the income, it cannot be 
logically argued that he made gifts of the 
income. Comm. v. Hogle, C.C.A.-10, Dec. 26. 


Future of Trust Legislation in 
Latin America 


RECOGNITION OF THE TRUST as a legal instru- 
mentality in the juridical systems of the 
Latin-American countries is the first problem. 
While ownership cannot be recognized as real 
in one person and fictitious in another, in 
the Latin system ownership has a sheaf of 
different attributes which may be distributed 
among different persons. Seizin is not incon- 
sistant with the idea of the trust because any 
title which the beneficiary receives he will re- 
ceive from the trustee. 


Attempting to adopt the trust system as 
part of the contract law will lead to untold 
difficulties because of the great difference be- 
tween the civil law and the common law. It 
is recommended, therefore, that appropriate 
statutes be adopted. 

Trust instruments may be drafted to con- 
form to the rules of the civil law the same 
as they are drafted to meet the requirements 
of the common law. The same economic causes 
which created a need for it in the United 
States and Canada make it increasingly neces- 
sary elsewhere. — RUFORD G. PATTON, 
Referee in charge of Land Title Calendar, Dis- 
trict Court, Hennepin County, Minn., before 
Inter-American Bar Assn., Peru, Nov. 1947. 
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NOTES ON NEW BOOKS 


Thompson on Wills 


GEORGE W. THOMPSON. Third Edition. Bobbs-Mer- 

rill Co., Indianapolis. 1500 pp. $20. 

This new volume, developing the changes 
that have taken place since the prior editions, 
covers every phase of the law of wills, in- 
cluding those applicable to community proper- 
ty. Special clauses are provided for joint and 
mutual wills. An important inclusion is the 
chapter on suggestions for will drafting. 
Statutory provisions of the various states are 
compiled in digest form in the pocket part, to 
be supplemented from time to time. 


Studies in Trust Business 


GILBERT T. STEPHENSON. Third Series. American 
Bankers Association, New York, 288 pp. 


This book contains eighteen studies which 
were published individually during the last 
year of the war and the first two post-war 
years. Among the topics treated are Settling 
Small Estates, Compensation for Extraor- 
dinary Trust Services, Joint Ownership of 
Property, Investment Procedure in Smaller 
Trust Departments and Business in Estates 
and Trusts. The emphasis is placed upon the 
smaller estates, trusts and departments be- 
cause there is a belief that these will play a 
larger part in our national economy than in 
the past. 


Executor and Trustee Service 


E. S. TOMLIN. Crosby Lockwood & Co., Ltd., London. 

77 pp. 5s.Od. 

The primary purpose of this book is to 
supply information and suggestions for dis- 
cussions with customers on executorships and 
trusteeships. Seven advantages are listed in 
appointing a Trust Company as_ executor 
and/or trustee:—experience and efficiency, 
continuity, economy, availability, security, 
secrecy, and impartiality. A series of questions 
and answers provide concise informative re- 
sponses to the usual questions put by the cus- 
tomer. 


Everyman’s Income Tax — 1948 
Commerce Clearing House, Chicago. 64 pp. $1. 


In easy to understand language the income 
tax provisions of the Internal Revenue Act are 
summarily set forth. Presentation of the mat- 
ter is correlated with the tax form itself. 
Checklists provided are very useful. 
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Cases on Decedents’ Estates 


MAX RHEINSTEIN. Bobbs-Merrill Co., Indianapolis. 

1295 pp. 

The author attempts an unorthodox pre- 
sentation of the cases and materials affecting 
decedent’s estates. There are materials for 
close study, for reading and for those specially 
interested in particular problems. For con- 
venience the preface sets forth a list of pages 
of the matters recommended for study. In ad- 
dition to the problems of intestacy and the re- 
quirements of a will, attention is given to the 
determination of the testator’s scheme of dis- 
position, transactions influencing the course of 
inheritance and administration. 


Community Property and Federal Income 
Taxes 


Commerce Clearing House, Chicago. 64 pp. $1. 


This review covers some of the basic features 
of community property law as enacted in the 
various states. Its purpose is to determine the 
rules for Federal income tax application as 
illustrated by the holdings of the courts and 
interpretations of the Bureau General aspects 
such as domicile and the effect of its change, 
dependents, earned income and marriage are 
considered separately and for each of the 
states. It is a valuable introduction to a sub- 
ject which is of great concern today. 


American Foundations and Their Fields, 
Sixth Survey (1947-48) 


Edited by William B. Cherin, Ph.D., New York: Ray- 
mond Rich & William Cherin Associates. 58 pp. Com- 
plete (to be published in four parts) $6.00. 


The four-part new edition of the standard 
reference work on American foundations when 
completed will provide authoritative informa- 
tion on almost 600 active American founda- 
tions and their current fields of interest. The 
volume will report foundation names and ad- 
dresses, their purposes and policies, the names 
of their officers and trustees, data on their 
capital assets, grants and activities during the 
past fiscal year, conditions governing their 
awards, and other pertinent information. 

Part I presents basic information about 


foundations whose’ fiscal years end between 
February 28 and July 31, 1947. Parts II, Ill 


‘ and IV will cover foundations with fiscal years 


closing October 31, December 31, 1947 and 
February 28, 1948 respectively. The index of 
the first issue covers all listed foundations by 
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name, field of interest, type of award, and 
eligibility classification. Future parts each will 
contain a cumulative index covering all items 
previously published. 

Part I includes an introduction explaining the 
plan of presentation, and a discussion of the 
scope of the survey, definition of foundations 
and funds included, types of information 
sought and received, as well as directions for 
the efficient reference use of the volume. 

(This volume is not to be confused with 
American Foundations for Social Welfare, by 
Shelby M. Harrison and F. Emerson Andrews, 
which includes a Descriptive Directory of 505 
Foundations. Russell Sage Foundation (1946) 
249 pp. $3.00.) 


Concerning U. S. Government Securities 
Cc. F. CHILDS. Privately printed. 608 pp. $5.00. 


This book presents a chronological summary 
of United States Government financing from 
earliest colonial days. It is a condensed review 
of the nation’s currency, public debt, and the 
market for representative United States Gov- 
ernment loans, 1635-1945. The author believes 
that he has woven together important facts, 
events, and influences in his financial chron- 
icle that can be valuable and interesting to 
students of the nation’s credit. The volume’s 
detailed index is helpful for reference use. 


Monetary Theory—2nd Edition 


GEORGE N. HALM. The Blakiston Company, 1012 

Walnut Street, Philadelphia 5. 491 pp. $3.50. 

Mr. Halm has endeavored to integrate 
monetary analysis with general economic anal- 
ysis, particularly with reference to the bank- 
ing problems involved. Account has been taken 
of war-occasioned and postwar changes in the 
international financial structure which are 
important to present day economic planning. 
The volume is at once a text and a reference 
work. 


The Federal Administrative Procedure Act 
and the Administrative Agencies 


New York University School of Law. 630 pp. $7.50. 


This volume of Institute Proceedings con- 
tains the new Federal Administrative Pro- 
cedure Act and its effect upon several of the 
Federal Bureaus followed by a discussion. It 
appears that the Internal Revenue Bureau has 
been complying with the statute prior to its 
enactment and will therefore be faced with 
very few administrative changes. The volume 
will be of genuine service in explaining this 
Act. 
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National Debt and the New Economics 


SEYMOUR E. HARRIS. McGraw-Hill Book Company, 
Inc., New York. 307 pp. $3.50. 


Mr. Harris, professor of economics at 
Harvard University, has done this study 
against a background of the “new” economics. 
His timely discussion, written for informed 
layman as well as economists, provides helpful 
information and perspective on some problems 
posed today by the huge national debt. 


Your Career in Banking 


DORCAS CAMPBELL. E. P. Dutton, New York. 217 

pp. $3. 

By analyzing banking from the inside with 
the aid of personal success stories of many 
prominent bankers, the author creates inspir- 
ation for those seeking this field as a career. 
Miss Campbell adds this readable book to her 
earlier “Careers for Women in Banking and 
Finance. 


Selected Essays on Wills and Future Inter- 
ests 

Reprinted from the Harvard Law Review, Cambridge. 

177 pp. $1.25. 

Thirteen essays are reprinted as they ap- 
peared in the Harvard Law Review from 1920 
through 1947, providing at hand the scholarly 
research and interpretations of authorities in 
this field. Among the authors are Joseph War- 
ren, A. James Casner and Austin W. Scott. 


Haase in New Post 


Eric Hasse, 
who has resigned 
as assistant to the 
President of the 
Association of 
National Adver- 
tisers in charge 
of public and 
government rela- 
tions, to head the 
Public Policy Or- 
ganization 
as President. The 
Plans Board of 
the new public re- 
lations firm  in- 
clude: Mrs. Ray- 
mond Clapper, Donald D. Patterson and Alfred 
Schindler. 


ERIC HAASE 





Decisions 


Among these digests of current decisions are included reports by the following 
attorneys, for their respective jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 

DELAWARE: Robert C. Barab—Attorney-at-Law, Wilmington 

DISTRICT OF COLUMBIA: Harold A. Kertz—Roberts & McInnis, Washington 
KENTUCKY: Squire R. Ogden—Ogden, Galphin, Tarrant & Street, Louisville 
MINNESOTA: James E. Dorsey—Dorsey, Colman, Barker, Scott & Barber, Minneapolis 
MISSOURI: Robert Neill, Jr.—Thompson, Mitchell, Thompson & Young, St. Louis 
NEW YORK: Joseph Trachtman—Attorney-at-Law, New York City 

PENN:.: E. C. Shapley Highley—Shoyer, Rosenberger, Highley & Burns, Philadelphia 
WASHINGTON: Charles T. Donworth—Donworth, Donworth & Smith, Seattle 
ONTARIO: L. G. Goodenough—Leonard, Logan, Goodenough & Higginbottom, Torontc 


The complete roster of contributing legal editors appears in January and July. 





ACCOUNTING — Self-dealing — Finality 
and Appealability of Orders 


Minnesota—Supreme Court 
In re Trust under Will of Enger, January 9. 


The trustees of a trust qualified it under 
Section 501.33 et seq. of Minnesota Statutes, 
1945, which provides for the qualification of 
an express trust in court, in which case the 
court “shall have jurisdiction of such trust as 
a proceeding in rem.” In due course they ob- 
tained orders thereunder allowing accounts. 
The trustees then filed their final account and 
noticed it for hearing. The beneficiaries filed 
objections, charging the trustees with self- 
dealing, waste, and failure to account. The 
trustees answered that the matters objected to 
were res adjudicata by their prior order. The 
beneficiaries moved to vacate the prior orders 
to the extent necessary to enable them to liti- 
gate the questions of self-dealing free from 
any bar arising by reason of res ajudicata or 
otherwise. The court granted the motion to 
vacate. 


HELD: Affirmed. An order made in proceed- 
ings under Section 501.35 allowing an annual 
account of a trustee has the legal effect of a 
final judgment. The provision in the statute 
that the finality and conclusiveness of the 
order extends “to all matters thereby deter- 
mined” limits the extent to which the order is 
final and conclusive. Where there were no 
objections to the annual accounts, the matters 
determined by the orders allowing the ac- 
counts were those put in issue by the accounts 
and the petitions for the allowance thereof. 
Self-dealing by a trustee is not a matter in- 
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volved in an accounting proceeding where the 
account and the petition do not appraise the 
beneficiaries of the fact. The trustee has a 
duty to disclose fully and frankly all facts 
pertaining to the trust. A beneficiary does not 
have the burden to make his own inquiry to 
ascertain the truth of the trustee’s disclosure. 


Those orders are not res adjudicata as to 
self-dealing and it makes no possible difference 
whether the prior orders were vacated to per- 
mit litigation of the self-dealing question. The 
vacating order is appealable so far as it re- 
lates to the orders allowing the trustees’ an- 
nual accounts. However, it is not appealable as 
to the other orders which it vacates. 


DISTRIBUTION — 
Classes 


Abatement Between 


California—District Court of Appeal 
Estate of Buck, 82 A.C.A. 706, Nov. 26. 


Testator, owning 40,001 shares of Belridge 
Oil Company, made a will, giving 5000 shares 
of stock in that company to each of six chil- 
dren, and 5000 shares to Helen Peterson, not 
a relative. Shares were described as repre- 
sented by voting trustees’ certificates. Residue 
of estate was bequeathed to his wife, Eva. 
Subsequently, he entered into a property set- 
tlement with Eva, transferring to her 10,000 
of Belridge, leaving only 30,001 shares. Testa- 
ter died in 1942. Court order determined 
that 30,001 shares should be distributed to 
the six children in full satisfaction of their 
bequests, and that the 5000 share bequest to 
Helen Peterson was adeemed. 
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HELD: Affirmed. Bequests of stock were 
specific. Abatement takes place where there 
is a deficiency of assets to pay legacies as well 
as where there is a deficiency to pay debts. 
Under Probate Code Section 752, legacies to 
kindred are preferred over other legacies of 
the same class. 


DISTRIBUTION — Adoption — Inheritance 
by Adopted Child 


California—District Court of Appeals 
Estate of Pierce, 82 A.C.A. 545. Nov. 20. 


Pierce’s will created a trust to pay annuity 
to his widow and income to four children of 
his brother, William A. Pierce, one of the 
children being Harry Pierce. Will provided 
that at death of last of the named annuitants, 
including Harry, estate was to be distributed 
in equal shares “to and among the surviving 
grandchildren of my late brother, William A. 
Pierce, the said grandchildren being the law- 
ful issue of my brother, William A. Pierce.” 
In the meantime and up and until termination 
of the trust, income was to be distributed to 
the lawful issue. Harry died before termin- 
ation of trust and the question was whether 
Iola and Dolores, whom he and his wife had 
adopted, succeeded to Harry’s interest. Judg- 
ment declaring the two adopted children to be 
beneficiaries under Pierce’s will affirmed. 


HELD: Adopted child is issue of adopting 
parent and stands on same footing as natural 
child with respect to right to inherit. Probate 
Code Section 257 provides: “An adopted child 
succeeds to the estate of one who had adopted 
him, the same as a natural child.” 


DISTRIBUTION — Failure to Provide for 
Descendant of Deceased Child Does Not 
Result in Partial Intestacy 


Washington—Supreme Court 
Estate of Halle, 129 Wash. Dec. 578. 


Mrs. Halle made a bequest to her son by a 
previous marriage. He died in 1928, leaving 
one son Glenn, surviving him. In 1934 Mrs. 
Halle made a new will in which no mention 
was made of her deceased son or of the grand- 
son. Mrs. Halle died in 1942 leaving her hus- 
band and her grandson surviving. The grand- 
son claimed a share of the estate, relying on 
section 1402 Remington’s Revised Statutes of 
Washington, which provides, in part: “If any 
person make his last will and die leaving a 
child or children or descendants of such child 
or children not named or provided for in 
such will »’ he shall be deemed to die 
intestate as to such child or children not 
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named or provided for, and such child or 
children or their descendants shall be en- 
titled to such proportion of the estate as if 
the testator had died intestate. 

HELD: When a child of a testator is de- 
ceased at the time the will is made, the 
statute does not require that the testator name 
or provide for either such deceased child or 
the descendants of such deceased child. Where 
there is no child or children surviving the 
testator the statute has no application. 


Girts — Contemplation of Death — 
Fraud on Spouse 


Missouri—Supreme Court 
Wahl v. Wahl, 206 S.W. (2d) 334. 


One J. S. W. endorsed and delivered certain 
stock certificates to one B who, after becoming 
the stockholder of record, caused further new 
certificates to be issued in the name of J. S. W. 
during his life and upon his death to a named 
relative of J. S. W. Upon J. S. W.’s death his 
widow renounced his will and elected to take 
half of his personal estate including a half 
interest in the stock. In an action for a de- 
claratory judgment filed by the persons named 
as remaindermen in the stock certificates, to 
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determine ownership of the stock, the widow 
contended that the stock was part of J. S. W.’s 
estate. The trial court held for the remainder- 
men. 


HELD: Affirmed. The law will presume a 
delivery and completed gift under the circum- 
stances. The phrase “upon his death” did not 
make a contingency but merely denoted the 
commencement of the enjoyment. Hence the 
gift created a vested remainder over which 
the donor had no further control and therefore 
was not testamentary in character. Widow may 
avoid voluntary transfers of personal property 
made by husband in immediate contemplation 
of death with intent to defraud widow of her 
marital rights. Here there was neither evi- 
dence of such intent nor that the transfer was 
made in immediate contemplation of death. 


JURISDICTION — Contracts To Make Wills 
— Remedies of Promissee 


California—District Court of Appeals 
Estate of Cropper, 83 A.C.A. 137, Dec. 23. 


Cropper died intestate, leaving a cousin 
Theodore Malcolm as his only heir at law. 
When the public administrator as admin- 
istrator of the estate filed his accounts and 
petition to determine heirship and for par- 
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tial distribution, Tina Stevens appeared and 
objected, setting up a written contract under 
which it was alleged the decedent had agreed 
to leave her his estate in consideration of 
services rendered and to be rendered. Tina 
Stevens appeal from order directing distribu- 
tion dismissed. 


HELD: Appellant’s right, if she has any, 
is to impress a trust on estate in hands of 
heir. Probate Court has no jurisdiction to 
determine rights of parties asserting title 
adversely to estate and to those who take by 
will or the laws of succession. Appellant’s 
rights are not concluded or affected by decree 
of partial distribution. Not being a party to 
the probate proceeding, she is not aggrieved 
by the order of partial distribution and has no 
right of appeal therefrom. 


JURISDICTION — Probate Court — Home- 
stead Property 


Minnesota—Supreme Court 
Bengston v. Setterberg, November 7. 


Bengtson died intestate in 1887. He was 
survived by his wife and four minor children. 
He was the owner of certain homestead prop- 
erty which by final decree issued in 1888 was 
assigned in fee to the wife. The widow re- 
married. The property was later conveyed to 
her new husband who, with her and two 
children of the first husband, continued to live 
on the property. The widow died in 1945. The 
children filed a petition to have the final decree 
as to the homestead corrected so as to show 
their interests therein. The court denied the 
petition. 

HELD: Reversed. The probate decree was 
erroneous in that the widow should have been 
given only a life estate. The jurisdiction of 
the Probate Court extends to and includes 
the determination of two fact questions, name- 
ly: (1) the identification of the particular land 
constituting the homestead; and (2) the de- 
termination of the identity of the decedent’s 
spouse and children. To the extent the court’s 
decree assumed to divest the children of their 
rights in the homestead, already theirs by 
express statutory provision, it was an act 
beyond the court’s authority. 


A BRONX LAWYER, an apartment house super- 
intendent and a funeral director have been 
indicted for a will fraud involving over half 
a million dollars. The will wording was al- 
legedly directed by the attorney who was to 
receive about 30% of the share of the main 
beneficiary, the superintendent. The funeral 
director’s share was to be 25% for being the 
executor. 
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LIFE TENANT & REMAINDERMAN — Divi- 
dends of Investment Companies are En- 
tirely Income Though Part of Such Re- 
ceipts are Capital Gains for Income Tax 


New York—Surrogate’s Court, New York County 
Matter of Byrne, N.Y.L.J., Jan. 19, p. 220. 


Trustees held shares of investment com- 
panies of the general management type which 
are required to advise their stockholders of the 
proportion of their dividends attributable to 
long term gain and the proportion attribut- 
able to ordinary income (Investment Company 
Act of 1940; I.R.C., §§ 361, 362.) Testator 
was silent as to whether the dividends belonged 
wholly to income or were to be apportioned. 


HELD: The dividends belong wholly to in- 
come. The investment companies are in the 
business of buying and selling securities; and 
the profits derived therefrom, when distributed 
to stockholders in the form of dividends, are 
income and not principal. The allocation of 
the dividends for tax purposes does not control 
in estate administration. In making any allo- 
cation of the dividend, it would be necessary 
for the trustee to have an appraisal of the 
corporation’s portfolio as of the date of re- 
ceipt or purchase of the stock, and a like ap- 
praisal as of the date of each dividend. Ob- 
viously, no fiduciary would voluntarily assume 
such burden and the Court found no necessity 
for imposing it. 


LIFE TENANT & REMAINDERMAN — Fore- 
closure Determines Apportionment Date 


Canada—-Surrogate Court of York County 
Re Burgess, 1947 O. W. N. 888. 


The trustee advanced the sum of $25,000 by 
way of a mortgage loan which had been in 
time reduced to $23,000 when another advance 
of $5,000 was made. The mortgage was fore- 
closed in 1938 because of default in interest 
and principal and the trustee collected rents 
until 1948 when the property was sold for 
$22,500. During the period between foreclosure 
and sale the trustee carried it as a mortgage 
account and charged interest to the credit of 
the life tenants. The remaindermen urge that 
apportionment should be made as of the date 
of foreclosure and not of sale because on the 
former date the investment was changed from 
personalty to realty and the life tenants were 
thereafter entitled only to the net revenues. 


HELD: For the remaindermen. If the 
equity of redemption becomes barred either 
by virtue of the statute of limitations or of 
an order for foreclosure, the tenants for life 
are entitled thereafter to the actual net rents 
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and are not entitled to have any deficiency 
between the rents and mortgage interest re- 
couped out of capital. If apportionment is to 
be made as of the time of sale, the longer the 
sale is postponed the less the remaindermen 
will get and the more the life tenant will get, 
so that in time the remaindermen would get- 
nothing. This would not preserve that ratable 
equality referred to in the Atkinson case 
upon which the life tenants rely. 


MorTGAGES — Deficiency Judgment Ob-- 
tained Against Executor Does Not Bar 
Subsequent Action to Enforce Payment 
by Trustee 


New York—Appellate Division, First Dept. 
Emigrant Industrial Savings Bank v. Rochelle Trust 


Co., as trustee, N.Y.L.J., Jan. 13, Front Page. 

In a mortgage foreclosure action against 
a trust company as executor and testamentary 
trustee, a deficiency judgment was obtained 
against the trust company as executor, but 
no such judgment was sought or obtained 
against the trust company as trustee. The 
trust company as executor, but no such judg- 
ment was sought or obtained against the 
trust company as trustee. The trust company 
as executor was unable to satisfy the judg- 
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ment, because it had turned over the assets 
of the estate to itself as trustee. 


HELD: The mortgagee had the right to 
bring an action under Article 7 of the D.E.L. 
against the trust company as trustee to en- 
force payment against the assets which had 
been delivered to the trustee. It was not 
necessary that the mortgagee should have 
sought or obtained any judgment in the fore- 
closure action, or other relief therein, against 
the trust company as trustee. 


PERPETUITIES — Rule Not Violated Where 
Power of Sale Exists 


Minnesota—Supreme Court 
Atwood v. Holmes, 28 N.W. (2d) 188. 


Atwood created a living trust by agreement 
in 1935, transferring to the trust a majority 
of the shares of a grain company. The trust 
was to continue for the lives of the four chil- 
dren of the settlor. The agreement provided 
that the stock in question should not be dis- 
posed of by the trustees unless “(1) in the 
judgment of the trustees there shall be no 
reasonable probability that the company can 
be further profitably operated, or unless (2) 
an opportunity arises for the sale or dis- 
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posal of the stock *** on such terms that the 
trustees are clearly of the opinion that the 
best interests of this trust and of the bene- 
ficiaries thereof demand such sale or disposi- 
tion ***,” 


Appellant contends that the power of the 
trustees to sell is so restricted that the power 
of alienation is sustained during the life of 
the trust, which is for a longer period than the 
continuance of two lives in being, as pre- 
scribed by Section 500.13 of Minnesota Sta- 
tutes, 1945. The District Court held that the 
trust did not violate the perpetuity statute. 


HELD: Affirmed. There is some question 
whether the Minnesota limitation on suspen- 
sion of alienation applies to personal property 
other than chattels real. Furthermore, the 
trustees were authorized to sell when they 
are of the opinion that the best interests of 
the trust and beneficiaries will be served there- 
by. Hence there is no unlawful restraint on 
alienation. 


REVOCATION — Power to Revoke Includes 
Power to Amend 


New York—Supreme Court, New York County 
Chase National Bank v. Mackenzie, N.Y.L.J., Dec. 9. 


The trust agreement was signed by the 
settlor, his then wife and his sister; and 
gave the income of the trust to the settlor’s 
then wife, remainder on her death to the set- 
tlor’s issue. The settlor’s marriage was dis- 
solved. By a later instrument signed by all 
of the parties to the original trust agreement, 
it was provided that upon the death of the 
settlor’s first wife, the principal was to go as 
the settlor appointed by his Will. He appointed 
the principal to his second wife. His sole issue 
was a daughter who contended that the amend- 
ment was unauthorized because, while the set- 
tlor, his former wife and his sister had power 
to revoke the original trust agreement, there 
was no express power to amend. The settlor’s 
second wife contended that the power to revoke 
included the lesser power to modify; and that 
it was unnecessary for the parties to revoke 
the original agreement and then to execute 
a new trust agreement. 


HELD: A power to revoke includes power 
to amend; and that such reasoning is ap- 
plicable here even though the power of revoca- 
tion was originally vested not in the settlor 
alone but in his then wife and sister. The 
Court observed that the precise question had 
not been passed upon in New York, and, 
relied on Restatement of Trusts, Sec. 331, 
comment g, and Scott, Trusts, Sec. 331.1. 
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TAXATION — Estate & Inheritance — Tax 
Based Upon Compromised Amount 
Rather Than Original Bequest 


Missouri—Supreme Court, Div. No. 2 

Estate of Gartside v. State of Missouri, decided Dec. 8, 

1947, rehearing denied Jan. 12, 1948. 

Testatrix, after seven specific bequests, gave 
the balance of the estate, valued at $684,253, 
by codicil to Mrs. White who was not related 
to testatrix. By the codicil she changed some 
of her bequests and revoked others. The ef- 
fected beneficiaries and heirs brought suit to 
set aside the codicil and the will. All the 
parties then entered into a compromise agree- 
ment wherein it was agreed that the will 
should be admitted to probate with a stipula- 
tion as to the disposition of the property, 
whereby Mrs. White’s share was reduced to 
$270,901. 


If the inheritance tax is determined on the 
basis of the will it will amount to $168,873, 
but if based on the compromise agreement it 
will be $77,168. The court based the tax on the 
compromised amount. 


HELD: Affirmed. The appellate courts have 
not passed on the identical question but re- 
spectable authority exists in other states that 
an inheritance tax must be based upon the 
amount actually received. The right to con- 
test a will is given only to those who have a 
right under the law to participate in the estate. 
An heir who brings a contest is claiming in 
his own right under the statute of de- 
scent and distribution. When such an heir takes 
property under an agreement the legatee re- 
nounces so much of the legacy, the contestee 
taking as heir and not as assignee. 


The inheritance tax is a tax on the right 
to receive or take property rather than on the 
right to transfer property after death. The 
intention of the legislature was that the rate 
and the amount of the tax should be deter- 
mined upon the basis of the amount of the 
property actually received and on a basis of 
that person’s relationship to the deceased. 


TAXATION — Income — Exemption Ex- 
tends to Beneficiary of Trust of Tax 
Exempt Bonds 


Canada—Exchequer Court 
Kemp v. Minister of National Revenue, 1947 Ex. C. R. 


578. 

\ beneficiary under a will received from 
the executors and trustees certain payments 
out of accumulated interest on Dominion of 
Canada bonds which had been received by the 
trustees and was exempt from income tax 
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under Section 4 (j) of the Income War Tax 
Act. 


HELD: Such revenue did not lose its in- 
come tax exempt character merely through 
being lawfully transferred by the trustees to 
the cestui que trust. The accumulated revenue 
out of which they were paid consisted of 
amounts which at the time of their receipt 
constituted part of the income of the estate 
and, there being no power under the will to 
capitalize income, remained impressed with 
the character of income under the terms of 
the will, even although some of the accumula- 
tion had in fact been re-invested. Such amounts 
at the time of their receipt by the trustees 
were income that was exempt from income 
tax as being derived from income tax exempt 
bonds and, in the absence of legislation impos- 
ing tax thereon, retained that character until 
they reached the hands of beneficiaries under 
the will. 


The word “derived” in section 4 (j) of the 
Act as applied to the income there referred — 
to cannot be limited to income from income 
tax exempt bonds immediately or directly re- 
ceived by the owners thereof as interest there- 
on, but must include income that has its 
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source in such bonds even although there 
may be intervening channels through which it 
flows from such source to its final destination. 


Will — Construction — Date for Deter- 
mination of Heirs at Law 


United States Court of Appeals for the 


District of Columbia 
Central Dispensary and Emergency Hospital v. Saun- 
ders. Jan. 12. 


Lorin M. Saunders died in 1905 giving an 
interest for life in his estate to his wife, Julia, 
and at her death the rest to son, Fenton, 
“And in case my said son shall die without 
leaving lawful issue, the whole of my estate, 
after the death of my wife, shall pass and 
descend to my heirs at law.” Fenton died un- 
married and without issue in 1915, leaving a 
will which gave his entire estate. to his 
mother, Julia. Julia died in 1942 leaving the 
residue of her estate to the Central Dispensary 
and Emergency Hospital and other appel- 
lants. Julia had the power under her husband’s 
will to invade the principal at the time of 
her death in 1942. There remained undisposed 
of certain real estate which had belonged to 
her husband, Lorin. The determination of the 
ownership of that real estate, as between 
Julia’s residuary legatee and the heirs-at-law 
of Lorin, was the purpose of the litigation. 


HELD: If Lorin intended his heirs at law 
to be ascertained as of the date of his death, 
the above quoted provision of his will must 
be rejected entirely, but the said provision 
cannot be rejected as the great weight of 
authority supports the rule that where a will 
creates a life estate and refers to the death 
of a remainderman without issue, but with no 
specification as to the time of the death of 
such remainderman, his death prior to the 
death of the life tenant is meant. Therefore, 
Fenton’s remainder died with him and conse- 
quently the heirs at law referred to in the 
above quoted provision are to be ascertained 
as of the date of the death of the life tenant, 
Julia. That being true, Lorin’s heirs take 
the property as devisees of Lorin. 


WILLs — Construction — “Everything In 
My Room” as Including Savings Deposit 
Represented by Bank Book in Room 


Delaware—Court of Chancery 
Gilbert v. Smith, 55 A. (2d) 276. 


After specific gifts, will gave “everything 
else in my room” to a young girl whom t2sta- 
trix had raised from childhood. The questioned 
and only valuable item there was a savings 
bank book with a $3000 balance. 
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HELD: Although not a blood relative, girl 
was, from the evidence, closer to testatrix 
than her relatives and was “realistically 
speaking” more of a blood relative than the 
real ones. Hence, and to avoid intestacy, the 
quoted language is held to include the money 
in the bank. 


WILLS — Construction — Undisposed 
Share of Residue Distributed as Inte- 
state Property 


Pennsylvania—Supreme Court 
Verner Estate, decided Jan. 20, 1948. 


Will left one-half of residuary estate in 
trust, to pay income to two sisters and at 
death of survivor to four nephews for their 
lives, in equal shares. Upon the death of a 
nephew leaving issue surviving, one-fourth 
of the principal of the trust was to be paid 
to the children and heirs at law of the nephew 
so dying. Testatrix died in 1923, survived by 
her sisters, Elizabeth and Maria. Elizabeth 
died in 1937, survived by a son, Warren, who 
died the same year, leaving a widow and son 
by a former wife, and Maria died in 1946. 
She had three sons: Frank who is living and 
has children, J. Arthur who died in 1928 with- 
out children, and Joseph who died in 1930 
leaving a widow and two children. Harry 
Verner, a brother of testatrix, who was given 
$5 in the will, died in 1946, survived by two 
children. 


The lower court ordered the following distri- 
bution of principal: one-fourth to the widow 
and son of Warren; one-fourth to the widow 
and children of Joseph; one-fourth to the 
Trustee in trust for Frank, and one-fourth 
to the personal representatives of Elizabeth, 
Maria, and Harry Verner. Frank appealed 
from the award of the latter quarter and the 
grandson of Elizabeth appealed from the in- 
clusion of his stepmother in the award of his 
father’s share. 


HELD: Affirmed. The principal dispute 
arises from the fact that no provision is made 
for the disposition of a share of a nephew 
who dies without leaving issue. No cross re- 
mainders can be implied in the will in favor 
of the other nephews and their children and 
heirs at law, as it is not within the purview 
of the court to insert a substantive disposition 
which the testatrix failed to make. 


The Court held inapplicable Section 15C of 
the Wills Act which provides that when a 
bequest or devise of the residue shall fail or 
be void or otherwise be incapable of taking 
effect, it shall be divided among the other 
residuary legatees or devisees, the reasoning 
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being that the share in question was an undis- 
posed of share which Section 15C does not 
affect. The widows were heirs at law (statu- 
tory) and, therefore, includible in the awards. 


WILLS — Construction — Evidence of 
Scrivener Admissible to Explain Latent 
Ambiguity 

Pennsylvania—Supreme Court 
Logan v. Wiley, 357 Pa. 547. 


Will devised “. . . . the property known as 
the ‘Duane Building’ on South Main Street, 
Washington, Pennsylvania -’ to de- 
fendant. Testatrix’s husband had acquired the 
property in question in 1919. He erected a 
fence across the rear of the building and 
leased the rear unimproved portion of the lot 
to a tenant who built a one story garage on 
most of the area and who used the remaining 
space, which was between the lessee’s building 
and the fence, for storage. Testatrix had ac- 
quired the property at the death of her hus- 
band by general residuary devise. 


Defendant took possession under the devise 
in testatrix’s will and the residuary legatee 
of testatrix’s will brought an action in eject- 
ment for that portion of the property beyond 
the fence. The verdict was for defendant, and 
plaintiff appealed, alleging error in the admis- 
sion of evidence given by the scrivener of 
declarations by testatrix as to her identification 
of the devised property and her intention in 
making the devise. 


HELD: Affirmed. The description of the 
property devised is not clear and precise, and, 
therefore, a latent ambiguity exists, requiring 
extrinsic and collateral circumstances to ident- 
ify and define the boundaries of the property 
intended to be devised. The evidence raises 
the question of fact of whether the testatrix 
regarded the property as two separate proper- 
ties or one, and by her devise intended to in- 
clude both properties or only one. Although 
oral declarations which contradict or vary the 
will are inadmissible, declarations which ex- 
plain ambiguous or equivocal words are ad- 
missible. Therefore, the evidence of the scriv- 
ener that the devise was intended to include 
the rear of the property was properly ad- 
mitted. 


WILLs — Probate — Contingent Upon 
Marriage 


Kentucky—Court of Appeals 
Puckett’s Ex’x v. Puckett, 305 Ky. 812. 


Testator’s holographic will provided that 
“I wish this will to become effective on the 
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date of my marriage to Minnie B. DeFevers.” 
He married B. DeFevers in five days and died 
about forty-five days later. In a proceeding in 
which the heirs at law of Puckett contended 
that the fact of marriage revoked the will, 
notwithstanding the will was made in con- 
templation of marriage, the trial court held 
that the will was revoked by operation of a 
provision of the Kentucky Statutes to the 
effect. 


“Every will shall be revoked by the mar- 
riage of the person who made the will, 
except a will made in exercise of a power 
of appointment ***” 


The will, when written, was “conditional or 
contingent” upon the happening of the mar- 
riage of the testator. 


“The intention, clearly expressed in un- 
mistaken terms, was to the effect that this 
written instrument was to assume testa- 
mentary character only upon the happening 
of the specified marriage. Because the 
author himself said so, this writing was no ° 
will until the preacher said, ‘I now pro- 
nounce you man and wife,’ thus fixing the 
date and the actual occurrence of the mar- 
riage referred to by the testator.” 
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